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APPROPRIATION FOR REMOVAL OF SURPLUS DAIRY 


PRODUCTS 


Sums expended for the removal of surplus dairy 
products prior to the passage of the Jones- 
Connally (Cattle) Act, may not be charged 
against the appropriations authorized by 
that Acte 


on ‘Such sums may be charged agninst the proceeds of aes y 
4 taxes levied pursuant to the Agricultural ya 
Adjustment Act with reference to commodities | a 
other than milk end its productse 
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Opinion Section Memorandum No. 85 | De 
Dated June 13, 1934. 
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June 13, 1934. 


J BUORANDUM TO MR. WARD M. BUCKLES, DIRECTOR OF FINANCE 


In reply to your inquiry of June 1, 1954 addressed to 
Mr. Frock, I submit my opinion upon the following: 


QUESTIONS 


(1) May sums expended by the Administration 
prior to April 7, 1934 for the removal. of 
surplus dairy products be charged against 
the appropriation of $150,000,000, to enable 
the Secretary of Agriculture to carry out 
the purposes specified in Sections 2 and 6 
of the Act of April 7, 1934 (Pub. No. 142), 
which is made by joint resolution of May 25, 
1934 (Pub. Res. No. 27)? 


(2) May such sums be cmrged against the 
proceeds of taxes levied pursuant to the Agri- 
cultural Adjustment Act with reference to 
commodities other than milk and its products, 
which are avpropriated to the use of the Secre- 
tary of Agriculture by Section 12 (b) of the 
Agricultural Adjustment Act? 


OPINION 


(1) Such sums may not be charged against 
3150,000,000 appropriated by the joint reso- 
lution of May 25, 1934, to enable the Secre- 
tary of Agriculture to carry out the purposes 
of Sections 2 and 6 of.the Act of April 7, 
19S. 

(2) Such sums may be charged against the 
proceeds of taxes levied under the Act with 
respect to commodities other than milk and 
its productse 


DISCUSSION 


(1) 


Section 2 of the Act of April 7, 1934, commonly known 
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as the "Cattle Bill", amends subsection (a) of Section 12 of the 
gricultural Adjustment “Act by adding to it the following paragraph: 


tM) enable the Secretary of Agriculture to finance, 
under such terms and conditions as he may prescribe, 
surplus reductions and production adjustments with 
respect to the dairy and beef-cattle industries, and 
to carry out any of the purposes described in sub- 
sections (a) and (b) of this section (12) and to 
support and balance the markets for the dairy and beef 
enttle industries, there is authorized to be anvropri- 
ated, out of any money in the Treasury not otherwise 
appropriated, the sum of $200,000,000: Provided, That 
not more than 60 per centum of such amount shall be 
used for either’ of such: industries." 


Section 6 of the Cattle Bill authorizes the appropriation 
of $50,000,000 for the following purposes: 


"To enable the Secretary of Agriculture to make 
advances to the Federal Surnlus Relief Corporation 
for the purchase of dairy ond beef products for 
distribution for relief purposes, and to enable the 
Secretary of Agriculture, under rules and regulations 
to be promulgated by him and upon such terms as he may 
prescribe, to eliminate diseased dairy and beef cattle, 
including cattle suffering from tuberculosis or Bangs ! 
disease, and to make payments to owners with respect 
thereto." 


Pub. Res. Noe 27, approved May 25, 1934, appropriated 
$100,000,000 pursuant to the authorization contained in Section 
2 of the Onttle Bill, and $50,000,000 for the purposes specified 
in Section 6. You have inquired whether you may lawfully charge 
agninst these appropriations the sum of $11,250,000 expended 
for the removal of surplus dairy products prior to the passage 
of the Cattle Bill. 


In 26 C.D. 885 (1920) the Comptroller of the Treasury 
was called upon to construe a statute making an appropriation 
for the transportation and interment of the remains of deceased 
trainees of the Federal Board for Vocational Education. He held 
the aopropriation to be available only for expenses incurred arter 
the passase of the Act, and determined that none of the moneys so 
approprinted could be disbursed in order to transport or inter 
the remains of trninees who had died prior to the effective 
date of the  oavnpropriation. Other decisions indicate that appropri- 
ation ncts, like other statutes, are to be construed as having 
only prospective operation, in the absence of language clearly 


198 Ky. 248, 248 S. ‘7. 531 (1923); Cfo 3 Cac 803 (1924). But Cf. 
Callaghan vs. Boyce, 17 Arize 433, 153 Pace 373 (1915). 
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Since the expenditures here in question were made prior 
to both the Act authorizing and the resolution making the 
appropriation, it is my opinion that they can not be charged 
against the $150,000,000 appropriated under the Cattle Bill. 
Upon the question whether these moneys would be available for 
expenditures for the removal of surplus dairy products incurred 
Subsequent to the passage of the Cattle Bill, I express no 
Opinion at this time. 


(2) 


‘Section 12 fo) of the Agricultural Adjustment Act provides 
erepart that: . 


N*x** the proceeds derived from all taxes imposed 
under this title are hereby appropriated to be 
available to the Secretary of Agriculture for ex- 
pansion of markets and removal of surplus agricul- 
tural products and the following purposes under 

part 2 of this title: Administrative expenses, rental 
and benefit payments, and refunds on taxes. The 
Secretary of Agriculture and the Secretary of the 
“reasury shall. jointly estimate from time to time 

the amounts, in addition to any money available under 
subsection (a), currently required for such purposes} 
and the Secretary of the Treasury shall, out of any 
money in the Treasury not otherwise appropriated, 
advance to the Secretary of Agriculture the amounts 
so estimited. The amount of any such advance shall 
be deducted from such tax proceeds as shnll subse- 
quently become available under this subsection." 


You have inquired whether the sums expended for the removal 
of surplus dairy products, upon the processing of which products 
no tax has been laid, may be. charged against the proceeds of 
taxes levied upon the processing of other commodities. 


There is nothing expressed in the statute which requires 
the Secretary of Agriculture to nliocate the funds realized by 
& processing tax on a given commodity for disbursement for the 
benefit of the producers of that commodity alonee In the 
absence of express langunge requiring such segregntion of 
proceeds, it is to be assumed that Congress intended that the 
secretary should hove absolute discretion in the matter of distri- 
buting the proceeds of processing and compensating taxes between 
different classes of producers. To construe the statute other-— 
wise would be to read into it a limitation upon the power of the 
Secretary which is not expressed or implied therein. 


If other provisions of the Act are looked to in order that 
the statute may be read and construed as a whole, additional 
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support for this conclusion is apparent. ‘Section 15 (d) provides 
that where the Secretary determines that payment of a processing 
tax upon a basic commodity is causing or will causera shift in 
consumption to a competing commodity, to the detriment of processors 
of the basic commodity, a compensating tax shall be levied upon 
the competing commodity. The proceeds of the compensating tax 
could not be disbursed for rental or benefit payments to producers 
of the competing commodity unless it happened also to be a basic 
commodity, for the Act authorized such payments only to producers 
of basic commodities. There might be no occasion to justify ex- 
penditure of the proceeds to expand the market for or remove a 
surolus of the competing commodity, or to cover administrative ex- 
penses under the Act. The only reasonable conclusion is that the 
proceeds of a compensating tax are available to -he expended for 
the benefit of commodities other than the competing commodity. 

The provision governing the expenditure of processing taxes is 

the same provision which governs the expenditure of compensating 
taxes, since Section 12 (b) covers all taxes imposed under the 
Act. Therefore, it may be concluded that Congress intended to 
impose ro limitations upon the disbursement of funds collected 

by means of processim taxes beyond those which apply to proceeds 
of compensating taxes. ane f 


rurthermore, the proceeds of all taxes are available for 
administrative expenses. Certainly there was no intent to require 
the Secretary to determine the amount of over-head expense charge- 
able to each commodity, and apportion the charges for administrative 
expenditure according to such determination. If these expenses 
need not be apportioned, it follows that expenses for removal of 
surplus need not be so apportioned, since there is no indication 
that Congress intended administrative expenses to be chargeable 
in a different manner than expenses for the removal of surplus. 


Finally, it is significant that Section 12 (b) authorizes 
the Secretary to expend the proceeds of taxes for the purposesof 
removing surpluses of any agricultural products. Since processing 
taxes can be levied only with respect to basic commodities, Congress 
must have intended that removal of. surpluses of commodities with 
respect to which no tax is levied should be aacomplished with 
funds realized through processing taxes upon basic commodities 
or compensating taxes upon other commodities. This circumstance 
strongly supports the conclusion that there is no requirement 
that tax proceeds be allocated for the benefit of the particular 
commodity from which they were realized. t 


: es Teel obliged to suggest, however, that it may well be 
inadvisable as a matter of policy for the Secretary to use funds 
realized trom a tax on one commodity to pay for removal of a 

ac i ot mother commodity. Such action might conceivably give 
be Sea dissatisfaction on the part of the producers or processors 
Of tie commodity upon which the tax is laid, since they may well 
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feel entitled to any benefits resulting from expenditure of the 
proceeds. Compare in this connection the statements of Senators 
Smitn and Norris in the Congressional debates uoon the Agricultural 
Adjustment Act. (Congr. Rec. pp. 1365-66). 


I conclude that you may legally charge the sums expended 
for the removal of surplus dairy products to funds realized from 
the imposition of any processing or compensnting taxes. 


Francis Me. Shea, 
Chief of Brief & Opinion Section, 
Office of tne General Counsel, 


= 


, ee oe | 


PRODEEDS FRO} SALE OF CATTLE 


met proceeds réeslized uoon the sale of cattle 

or through salvage from slaughtered 

cattle, if such cattle have been acquired 

by the United States with funds appropriated 
under authority of the Jones-Connally (Cattle) 
Act in order to effect surplus reductions or 
to eliminate diseased cattle, must be covered 
into the Treasury of the United States as 
miscellaneous receipts, and may not be 
disbursed except in accordance with a sub- 
sequent approprintion. 


Opinion Section Memorandum No. 86 
Dated June 14, 1934. 


mA] om 


June 14, 1934. 


MEMORANDUM TO COLONED PHITLIE Cre UR PRY ASSOCIATE 


how gy 


DIRECTOR, DROUGHT RELIEF SECTION 


In. ré sponse to your inquiry of May 28, 1934 addressed 
to Hr. Frank, I submit my opinion upon the following: 


QUE U=STION 


May proceeds: fesulbing from sale es the 
Federal Emergency Rélief Administration 

of subsistence crttle and the carcasses 

of products of carcasses of slaughtered 
cattle, where such cattle have been turned 
over to the Federal Emergency Relief Ad 
ministration by the Agricultural Adjust- 
ment Administration, be transmitted to the 
Secretary of Agriculture to be credited 
acainst advances furnished by the Agri- 
cultural Adjustment Administration? 


OPINION 


_ «11 proceeds realized upon the sale of 

~ cattle or through salvage from slaught- 

. ered cattle, if such cattle have been 
acquired by the United States with funds 
appropriated under authority of the 
"@attle Bill" (Pub. No. 142, April 7, 
1934) in order to effect: surplus re- 
ductions or to eliminate diseased cattle, 
must be covered into the Treasury of the 
‘United States as miscellaneous receipts, 
and cnn not be disbursed except in accord 

ance. with a subsequent’ appropriation. 


DISCUSSION 


The JZemorandum of Mr. Buckles, — in respect ee which ym 
have requested.on opinion, states: | 


In connection with the proposed relief pur- 
“chases of enttle, it is suggested that an 
arrang cement be mn.de with the Federal Emergency 
Relief Administration whereby ‘all notes or other 
proceeds resulting’ from the handling of sub- 
“gistence cattle or any salvage from slaughtered 
animals shouldbe turned over to the Secretary 
of Agriculture to be applied agninst advances. 
furnished by the Agricultural Adjustment Adminis- 
tration. 


"If, in the stress of cmergency, the details of 
this procedure cannot ve fully worked out, it is 

lgrested that the matter be covered by letter from 

. Fovkins, ywiarébdy the Sélief ante: Sane holds 
Pecetr accountable for “such proeeedse'! eh FR 


According to information furnished Dy vou “to Mr. Taylor 
of my office, in the course. of 5 telephone conversation on 
Tune 12, 1924, no advances of money have ‘been made by the 
Aeri cultural Adjustment Administration to the Federal Emergency 
Relief Administration. The Agricultural Adjustment Administra- 
tion has purchased cattle, using funds appropriated under the 
Oattle Bill, and has turned the cattle over to the Federal 
Emersency Pelief Administration. Some of the cattle have been 
sold by the Federal Emergency Relief Administration, end from 
hese sales have been realized notes and other proceeds. Some 
of the cattle have been slaughtered, and from the carcasses 
somet’ ine has been realized by way of salvage. Your inquiry 
concerns the proper A aleve ae i of the Steeleye: 


It is my opinion that these proceeds inte be covered 
into tre Treasury of the United States as miscellaneous re- 
seipts, and that they can not be placed to the credit of any 
existing appropriation. Section 3618 of the Revised Statutes 
(31 U.S.C.A. § 487) provides in part that: 


"All proceeds of sales of old material, con- ' 
demned stores, supplies, or other publio property 
of any kind, * * * shall be deposited end covered 
into the. Treasury as miscellaneous receipts, on 
account of 'proceeds of Government property,! and 
shall not be withdrawn or applied, except in con- 
g0 dueeae of a subsequent. appropriation made by ? 
lave 


In an opinion by.me dated March 1, 1924 (No. 57) I dealt 
with the question of the’ proper disposition of receipts from 
the scale of inedible grease and tankage from hogs purchased 
under Section 12(b) of the Agricultural Adjustment Act, which 
authorizes the Secretary to remove surplus agricultural products, 
and makes an aPpropriation for that purpose. I there stated: 


"The agreements entered into with the packers on 
August 22, 1933 under the Emergency Hog Program 
provided for the: purchase of hogs by the packers 
'for the aecount of. and.on behalf: of the Secretary 
of Agriculture,' Thesehogs were purchased with 
moneys appropriated under the Agricultural Adjust-— 
ment Act, and the agreement set forth arrange- 
ments for. the. processing ame psi nbsensi es on the 
resultant. products<¢ . 
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"In the purchase and disposition. of these animals 
the Secretary was exercising a power granted him 
by the Act ‘to relieve the market of. in eaanenite 
surpluses under | a condition of declared 'economic" 
emergency! . The hogs were purchased under terms 
by which they becamo nublic property, and the 
inedible grease and tankage were subsequently dis- 
posed of by awards upon public bidding. The 
problem is whether the proceeds from these sales 
are available for expenditure at the discretion 
of the Secretary. or whether they must be paid into 
the Treasury | 

"Section 487, 31 U.S.C. rere which requires that 

the proceeds of the srle of public property shall be 
paid into the Treasury, is.a statutory provision of a 
eeneral nature. It does not.anply to the sale of 
property held in trust for others. U.S. v. Simmott, 
26 Fed. 84 (1886). But it does apply to 'all proceeds 
of sales of old material, condemned stores, supplies 
or other public property -of any kind,' save for 
certain specified exceptions. Possibly further ex- 
ceptions might be admitted where essential to the 
accomplishment of a particular transaction in per 
formance of a statutory duty. There is, however, no 
such necessity in the present case. The disposition 
of the money received has no direct relation to the. 
accomplis shment of any purpose under the Act. The . 
net effeqt of holding the money in a. special fund 
nvailable’ for expenditure by the Secretary would 
merely be to increase the appropriation originally 
made by the Act. That it was the object of Section 
487 to avoid this result in all situations is in- 
dicated by the explicit provision thet all receipts 
from the sale of public property srall ba. ;'covered 
into the Treasury as micellancous receipts, ois aR 
account of proceeds, of gove rnmen t property", and 
shall not be withdrawn or applied, e: <cept in con- 
sequence of a subsequent appropriation made by law.! 
No reason is ‘perceived, therefore, why the handling 
of these moneys should differ in any manner from 
that applicable to all other receipts from the sale 
of government property. : 


"Only the net proceeds of the. sale, however, are 
required. he be. paid into. the Treasury, since 
Section 489 provides that the expense ; of the sales, 
ns approved by the General Accounting O“fice may 
be paid from the proceeds. Since the proceeds 
are subject to this deduction, their deposit in 
% specinl deposit accomt pending the determination 
of the net chee has been alloved by the Treasury. 
See 19 Comp. Dec. 4483 20 Comp, Dec.-479: 21 Comp. 
Ded. S745 4 Comp. Gene 717... 1 
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"In connection with future purchases of surplus 
commodities, it. would seem to violate the principle 
of Section 487° to stipulate by ‘contract that any part 
of the proceeds from the sale of such commodities 
be used for’ any determinate purpose. In the lease 
of the Teapot Dome oil reserve it was provided that 
royalty oil be exchanged for fuel oil and storage 

facilities, and ‘the lease was held in this respect 
to be ‘inconsistent with the principle upon which 
rests the law requiring purchase money received on 
tre sale of government property to be ee into 

he Tener Mammoth Oil Co. v. U. S., 275 U.S. 
13 (192%)3 ee Oe: 3 


"Tt dg.true that Section 549, 5 U.S.C.A., provides 
thet the Secretary may sell or te-change for other 
livestock such animals or animal products a cease 
to be needed in the work of the department.! Such 
authority. to exchange would cover so small a.field 

_that it could ‘be only of slight practical benefit 
in the administration of the emergency program. 

Furthermore, this provision probably cannot be con- 
sidered applicable to operations under the Agri- 
cultural Adjustment Acte 


"The only way, therefore, by which authority could 
be conferred upon the Secretary to use the proceeds 
from the sale, of surplus commodities for the general 
purposes of the Act would appear to be by specific 
amendment of Section 12 (b)." 


The considerations which govern the conclusion in the 
opinion which is quoted also dictate the answer to your present 
inquiry. Disposition of the proceeds from the sale of cattle 
ourchased to remove a surnlus has no direct relation to the 
accomplishment of any purpose under the Cattle Bill, and to 
hold such proceeds to the credit of any existing appropriation 
would operate to increase such appropriation in violation of 
the vrovisions of Section 3618. It can make no difference that 
the proceeds are collected by a governmental agency other than 
the one wich originally vurchaséd the cattle. 


I conclude that the moneys referred to in your memorandum 
should be. deposited in the Treasury. of the United States and 
credited.as miscellaneous receipts. . 


fy Soe sie aes ee Francis M. Shea, 
Chief of Brief and Opinion “ection, 
‘Office of the General Counsel. 
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AUTHENTICATION OF OFFICIAL 


DOCUMENTS OR RECORDS 


The Secretary may authorize the Chief Hearing 
Clerk to authenticate under the seal of 
the Department of Agriculture copies of 
documents or records content dee? by 
Section 661, 28 U.S.C. 


Span Opinion Section Memorandum No. 87 
MP Dated June 16, 1934. 
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June 16, 1934 


“+ MEMORANDUM T0-MR." ARTHUR BACERACH 
Pursuant to:your induiryof April 24th I reply as follows: 


ee 1 
Can “the Sieroter y legally delegnte to the 
Chief Hearing Clerk power to authenticate 
under the genl of the Department of Agri- 
culture copies of documents or records 
contemplated by Title 28, Section 661 of 
phe U.S.0 ole? 


OPINION 


Since’ he Statute requires. merely that the transcripts be 
puthénticated under the seal of-the Department and it has been held 
‘that the affixation of the seal. by. n, subordinate officer satisfies 
the requirements of the statute; “it is submitted that no problem 
of delegation is involved and tha .t the Chief Hearing Clerk may seal 
” the. transcripts under the statute without express authorization. 
“Assumi neg,. however, that a formal delegation is desired, sealing is 
a ministerial act. which may .be. delegated to an inferior officer, and 
the Chief Fearing Clerk may,,. 28 deputy of the Secretary for this 
ree authenticate copies of documents under this Act. 


‘DISCUSSION 
Title 28, Section 661, ofthe U.S.C.A. provides as follows: 


eo. .: | ioSptee’ a any. books, records, papers or 
te "documents: in.any of the executive depart- 
ments authenticated under the seals of such 
departments, respectively, shall be admitted 
‘in ‘evidence, equally tao the originals there- 
SOEs a Ry Ss. ie 882) .! 
= ae y “Bs 
.. From. the. clear terns Be inks statute it is evident that there 
is no indication ‘that the’ seal. amast be personally affixed by the head of 
the department. ' The requirement: stated is simply that the copy be authen- 
ticated under the seal of the departme nt. That this is the correct 
interpretation of the provision may be seen from the case of Smith v. 
United States, 30 U. S. 290 (1831), where the Supreme Court had occasion 


a as 
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to pnss precisely on the voint here in question. The issue there be- 

fore the Court was whether a copy of a document in the Treasury depart- 

ment sptisfied the requirements of this Section (then Section 882) where the 
seal was affixed to the transcript by the auditor rather than by the 


Secretary himself. The Court snid at page: 300: 


"By the second section of the act of the 3d March 
1797, it is provided, that in every case of delin- 
quency, “here suit has been, or shall be instituted, 
» transcript from the books and proceedings of the 
treasury, certified by the register (or under the 
act of the 3d March 1817, by the auditor), and 
authenticated under the seal of the department, 
shall be admitted as evidence. 'And all co pies of 
bonds, contracts or other papers, relating to, ar 
connected with, the settlement of any account between 
the United States and an individual, when certified 
as aforesaid, to be true copies of the originals on 
file, and authenticated.under the seal of the de-~ 
partment, may be annexed to such transcripts, and 
shall have equal validity, and be entitled to the 
same degree of credit "hich would be due to the 
original papers, if produced and authenticated in 
court.! . 

The auditor certifies, that the foregoing 
‘transcripts are true copies of the originals on .. 
file in his office.' It is the certificate of the . 
auditor, and the seal of the department, which makes 
the transcript evidence. If either be omitted, what 
ever the transcript may purport upon its face, it is 
not evidence. Where copies are made evidence by 
statute, the mode of authentication required must be 
strictly pursued. The legislature may establish new 
rules of evidence, in derogation of the common law, 
but the judicial power is limited to the rule laid 


‘ downe 
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The objection, that the signature of the 
secretary of the treasury was signed by his chief 
clerk, seems not to be important. ‘It is the seal 
which mthenticates the transcript, and not the 
Signature of the secretary; he is not required to 


sign the paper. If the seal be affixed by the 
auditor, it would be deemed sufficient under the 


fficient under Une 
statute. The question, therefore, is not necessarily 
involved, in deciding this point, whether the . 
‘secretary of the treasury can delegate to another the 
power to do an official act, which the law devolves on. 
him personally." 
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i The view that it is unnecessary to the validity of the seal 
that it be affixed by the head of the department is reinforced by 
the express language of the Section in. which the seal of the Depart- 
ment of Agriculture is éstablished. Title 5, Section 513 of the Us:Ss ‘ 
C.A. provides: Pc ee 


"The ‘Secretary of Agriculture is authorized 

“and directed to procure a proper seal, with such 
suitable inscriptions: and devices.as he may 
approve, to be known.as the official seal of the 
Department of Agriculture, and to be kept and 
used to verify official documents, under such | 
rules and regulations as he may prescribe." 

(Auge 8, 1894, c. 238 8.1, 28 Stat, DL>) 


It is apparent from the plain terms of the above statute as well as 
from the other evidence adduced that the affixation of the seal is 
not to bé regarded as a personal duty of the. Secretary. No problem 
of such a delegation is, therefore, involved in the question of 
“thether the-seal maybe affixed by a subordinate officer and since ~ 
Section 661 requires merely the presence. of the seal on the trans 
cript to make it admissible as evidence, it follows that a procedure 
involving the affixation of the seal by the Chief Clerk would be | 
perfectly valid under this statute without the formality of an 
express delegation of authority. ane 6a i ; 


Additional support for the position here maintained is fomd 
in the strong presumption that the use of the seal is a lawful usee 
ihallanphy Savings Bank v.:Schatt, 135 ill. 655, 25 N.E. 640(1891) $ 
Burrill v. Nahant Bank, 2 Meto.. (Mass.) 163,35 Am. Dec. 395 (1847)$ 
St. Louis Public Schools ve Risle 28 Mo. 415,-75 Am. Dece 1dL (1859); 
Musser v. Johnson, -42 Mo. 74,97 Am. Decs 316. (1867); Berks, etc., Turn- 
pike Road v. Myers, 6 Seag. & 2. (Pa.) 12, 9 Am. Dec. 402 (1820). The 
basis of this presumption is ‘ell explained by Wigmore in his work on 


evidence, Section 2162, page 2923,.-vhere he.says?. . 


"The doctrine ofthe seal ig an instance 
of: declaring: that sufficient: evidence. of genuine- 
ness exists on the general. principle of authentication. 
- ‘The fact ‘constituting this sufficient evidence is 
} the existorice upon the document of an improssi on 
- or writing purporting to be the official seal oF 
signaturo, and this may yell serve as sufficient 
 évidence, because the forgery. of. the seal or signa- 
Share would be a crime and detection would be fairly 
casy to certain," eee ep 


The “burden vould therefore be placed ypon the party, objecting to. i 
siov that the affixation of the seal by a subordinate of the Secreter 
does not constitute sufficient compliance with. the statute to make the 
transcript admissible as evidencee It has been seen that even if the 
qauestion, vere raised in’ the face of. the: presumption, that such 9 pro- 
cedure would be legally unimpeachable. -Aecordingly, it is submitted 
thet the Chief Héaring Clerk may affix the,sedl.of the Department of 
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Azriculture to copies ioeeocieeas aS. “evidence under Section 661 of the. | 
U.9.CeA. ond that no formal delegation of authority to him to ‘do this a a 
is necessary. Reo: 


It may also be noted that no case involving a délegation of 
authority to use a seal in a closely analogous situation’ has been 
found. In view of this fact and of the _above analysis. of ‘the require 
ments of the statute, a formal delegation of such authority might cay 
result in gratuitously raising. issues whi ch would , be avoided by a 

simple compliance with the Act. _ a 


Fowever, if such a delegation is necessary for. réasons of 
policy, authority for such a course exists. It has been seen above 
that neither the statute establishing the seal for the Department 
of Arriculture nor the Act which makes authenticated copies admissible . 
as evidence requires the Secretary personally to affix the seale ES Gaia 
Moreover, the former statute provides that the seal may be used under ~ - 
such rules and regulations as the Secretary may prescribe. In‘addition: — 
it has been held specifically that the affixation of a seal isa’ 
ministerial act (Berks and Dauphin Turnpike Road v» Myers. 6 Seage & 
Rawle 12, 9 Am. Dec. 402.(1820) and that authority to affix a’seal © 
may be delegated (Burrillv. Nohant Bank, 2 Metc. 163, 3o Am. Dece 
395 (1840) delegation by board of directors to a committee of: . 
authority to use corporate seal). It follovs that the Secretary — 
could by regulation designate the Chief Hearing Clerk or his deputy 
for the purpose of affixing the seal of the Department. _ Authentication 
of transcripts by deputies of ‘public officers has been sanctioned in'” © 
several cases.; Thus in Steinke v. Graves,’ 16 Utah 293, 52.Poc. 386: ( (B98) 
it was held that.a record ofa court of another state’ certified by, eHees 
deputy of the clerk is sufficiently authenticated. ‘The court. said 
at page 387: ; ' J 


"The attestation of the record in ‘question iirconts 
to have keen the attestation of the clerk. The law 
quoted (gs 905 Rev. Stat. U.S. ) required the clerk's 
name tothe ¢ertificate signed by himself, or his’ ” 
deputy, with legal authority to do so. In either: 
case it-would,.in law, be the clerk's ‘signature, 
and the certificate would be his. Ministerial duties 
of a public officer. may be discharged by- se deputy 
while judicial duties cantiot’ i. 6. Sete: wef ae 
of authority appears .to be that the name of the clerk’ 
may be signed to his certificate to a oe ee to a 
be used in evidence by his deputy. s 


Similarly, in National Assi. ROCs Wer Spiros 37 5 eit 388, 94 Fede 
750 (1889) on exemplified. copy of a record authenticated by a a deputy: 


clerk was held. to be. admissible. as. evidence. The court said at ‘BES: sabe 


"Although ‘the. certificate here was made by the At 
deputy, clerk, that officer is by statute’ anther 2a i ihe 
in the absence | of the clerk, to do and Perrone all ot gia 


4.2 us 


the’ duties ‘pertaining to the office; and, 


‘ general, a_ deputy of a ministeral hy Srcrinctiea 
do every act which his principal might doe! 


Arvid in The: The Confiscation Casts, eee 92. (1873) the court said at 
page TL vee 7 eg 


sa sh yoy 
s ‘ 


3 winothiety Ep jectran ie di against the eiabiddinies 
eh re the’ District Court is, that the warrant, cita- 
"tion and monition was not Signed by the clerk of 
the court. It was attested by the ‘judge, sealed 
with the seal of the court, and signed by the 
deputy clerk. This was "ub Melert An act of 
Congress. authorized the employment of the deputy, 
and in general, a deputy of a * genistcrinl officer 


“can do_ever act which his principal might do." 


See also Wigmore on Evidence, Section 1633, subsection 8. It may be 
concluded therefore that the Chief Hearing Clerk, acting as deputy of 
the Secretary for that purpose could validly authenticate under the 
seal of the Department of Asriculture copies of records comtemplated 
Mypeecie 28, Section 661 of the U.S.C.A. 


Question II 


~~ Asguming that the Secretary can legally 
“delegate to the Chief Hearing Clerk the 
Power to affix the seal of the Depart- 
ment to copies contemplated by Title 28, 
Section 661, should this be done by 
General Regulations? 


Opinion 


A general regulation appointing the Chief Hearing Clerk deputy 
of the Secretary for the purpose of affixing the Seal of the Department 
to transcripts contemplated by Section 661 of the U.S.C.A. would.be the 
most feasible method of making such an express delegation of authority. 


Discussion 


On the assumption that an express SaaS See of authority to 
the Chief Hearing Clerk to affix the Secretary's seal to transcripts 
under Section 661 of Title 28 of the U. S. C. A. is believed to be ex- 
pedient, it would apnear that a General Regulation making the Chief 
Clerk the deputy ot the Secretary for this purpose, would be the most 
feasible m: hod: of accomplisning this end. The emphas’s is: 3 in the 


Cases citer. on Paze 5 on the fact tnat the action of ths derisy in 
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jon was authorized by law 


gana siptone the transcript din quest 
ay be obte sane under Title 5, 


prompts this conclusion. - ‘This result m 
Section 20 of the. UIS«G: Ai: which ‘provides: 


tthe heAd.of each-.department is authorized ._— 
to prescribe regulations not inconsistent with law; ! 
for the government of his department, the conduct 
LOPS BE" officers: and clerks, the distribution and 
‘Lo perférmancé! of its. business, and the custody, use 
‘pnd préservation of the: reads e el oa property 


eS epee to atl! 


It has beén ‘held: eters ep ei Beene ioe by the head of a 
department.’ within: Title’ ‘5 Section 22: of the U:S.C.A. ‘has the force of 


law. Cuba ve U.$./152 US. 221 (1894); ex.parte Reeds 100 U.S. 13 
(1879), 21 Op. Atty. Gens 122 (1895). It folloms that the Chief 
Hearing Clerk, acting as the lawful deputy of the Secretar y would come 
under thé rule-laid down in the sbove cases, and the transcript would 
be Admissible as evidence despite the fact that the sop of ay. 


did not eee. the kee: himself .): 


| - Francis M. shea, 
Chief of. Brief -nd_QOpinion Section, 
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EFFECT OF FAILURE OF MARKET ADMINISTRATOR 


TO GIVE BOND 


The Administrator, dotwitnebentine his failure 
to give the required bond before 
entering upon his duties, is es 
jure officer. Even if he were not a 
de jure officer, he would at least 
be a de facto officer and, as such, 
his acts would be binding upon the | 
general public. 


Opinion Section Memorandum No. 123 
Dated June 16, 1934 
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June 16, 1934, 
MEMORANDUM TO MR, BACHRACH, 


In reply to your inquiry as to whetie r, in injunction pro- 
cecdings ogoinst a licensee under the Chicago Milk License, effective 
February 5, 1934, the actions of the Chicago Milk Market Administrator 
may be succéssfully challenged becnuse of his failure to give the 
bond required before entering upon his duties, I submit the following: 


OPINION 


The Administrator, notwithstanding his 
failure to give the required bond before 
entering upon his duties, is a de jure 
officer. Even if he were not a de jure 
officer, he would at least be a de facto 
officer and as such his acts would be.: 
binding upon the gem ral public. 


' License Requirement as to Administrator's Bond 


"The Market: Administrator shall, before he enters upon 

his duties, execute nnd ‘deliver to the Secretary his bond 
in such amount as the Secrctary may determine with sure ty 
thereon satisfactory to the Secretary conditioned upon 
the faithful performance of his duties as such Market Ad 
ministrator." (Exhibit A, Section £) 


DISCUSSION 
@ 


The Administrator is an officer 
de jure,notwithstanding his failure 
to eive the required bonde 


It is the genéral rule that the giving’ of a bond, when an ~ 
officer is appointed under a statute requiring that he give bond, 
is not a condition precedent to his right to exercise. the functions 
Of his office. United States v. Bradley, 35 U.S. (10 Pet.) 341, 
(1836) was en action upon an undertaking which did not conform 
to statutory provision requiring that certain officers "shall, 
Previous to entering wion the duties of their respective offices, 
Give gond and sufficient borids'to the United States". Against 
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L- 


tie contention of the Government that the officer, having failed to 
eive the required bond, was at most ‘only an officer de facto, the 
court said: 


"Before concluding this opinion, it. may be 
proper to take notice of another objection..... 
It is; that Hall was not entitled to act as pay- 
master, until he had given the bond required by 
the act of 1816, in the form therein prescribed; 
and that »ot having given any such bond, he is 
not accountable as paymaster for any moneys re- 
ceived by him from the government. ‘Ye are of a . 
different opinions FEall's appointment, as pay- 
master "as complete, when his apnointment was 
duly made by the President, and confirmed by the 
senate. The giving of the bond was a mere minis- 
terial act, for the security of the government, 
and not a condition precedent to his authority 
to act as paymaster." (p.364) | 


The same distinction was reaffirmed in United States v. 
Linn, 40 U. Si (15 Fet.) 290 (1841), an action on the bond of 
a receiver of public moneys. The statute directed that such officers 
should give bond before entering:upon the duties of their office, 
and the validity of the instrument given was attacked because it was 
not under seal. The court -stated that "his official rights and 
dities nttached upon his apnointment" and, referring to the Bradley 
cr1se, supra, remarked: 


"According to this doctrine, which is-un— 
doubtedly sound, Linn was | receiver, de jure, 
as well as de facto, when the instrument in 
question was given." (P,313) 


Uncoubtedly Congress may provide that the giving of a 
bond be -, condition precedent to a right to exercise the functions 
of an office. See Glavey v. United States, 182 U. S. 595, 604-5 
OL ys Eut to do so more is required than merely a provision 
tiat the bond shall be given before the duties of the office ard 
entered vnone Even so, the defeetive title may, it appears, be 
cured by giving bond subsequently, which action vould then be 
rolated back to the date of the appointment or the time when the 
sond should have been given. Thus, it is snid in State v. Carroll 
97 ‘TInsh. 202, 106 Pac. 748, 750.(1910): 


“"So,also the frilpre to give a bond does 
not render on officer: duly clected or 
appointed a de facto officer. He is a de 


dure officer, holding by » defeasible 
title.” Foot v..Stilesyy. 57) Nee.) S99: 
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The giving of a bond is .a mere ministerial 

act for the security of the government, and 

pie not a condition precedent to the officer's 
authority to act, unless especially mnde so 

‘by statute. Glavey v. United States, 182 
Uta woue. 2. Sups Ct. 691, 45 L. ebdawleer. 
The courts generally hold that, even though 
the statute expressly provides thr, upon a 
failure to give a bond within the time 
prescribed, the office shall be deemed 
vacant, and may be filled by apvointment, 

_ the default is a ground for forfeiture 
only, not forfeiture ipso facto, and that if, 
notwithstanding such defauit, the state or 
other power sees fit to excuse the delinquency 
by. granting the officer his commission, the 
defects of his title are cured, and: it is 
a title de jure, having relation back to 
the time of his clection or appointment. 
"People ex rel. Bonnett v. Benfield, 80 
Mich. 3265, .456Ns eeu loos! 


In the present cnse, the Liconse requires that the Market 
Administrator "shell, before he enters upon his. duties, execute 
and deliver" a bond satisfactory to the Secretary. The requirement 
is therefore like that in the Bradley »nd the Linn cases, supra. 


- The requirement is made for thesecurity of the government and 


- therefore properly calls for the delivery of the bond before the 


' duties of the office are assumed. But it does not make the giving 


‘of 2 bond 2 condition of his appointment, or a sine qua non of his 
muthority to perform the duties of the office. “The Administrator 
is accordingly » de_jure officer, notwithstanding his failure to 
give bond. 


(2) 


If not a de _ jure officer, the 
Market Administrator is an of- 
ficer de fnrcto. 


- To sustninthe validity of the Administrator's actions as amain st 
hira parties, it is not necessary to rely solely upon the conclusion, 
reached above, that he is an officer de jure. "hen the giving of a 
bond is construed to be such a condition precedent that the officer has 
no title until it is siven, one who has not complied with the conditions 
p= but. who fills. an o°fice under color of authority is at least an officer 
mae: facto... ‘ | 


"tn Merchants’ & Plenters! Bank v. Citizens Bank of Hazlehurst, 147 
. . J * J 
Ga. 366, 94 S. E. 229 (1917), the participation of a certain county officer 
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in the selection of a depositary of public funds was deemed illegal 
because under the law he could not, bee? the duties of his office 
until he had qualified and given a bond to be approved by the 

judee of the superior court, and he had not thus qualified et the 
time of the action attacked. It was held, however, that he was a 
de Ease wes and that ai racts ag such were’ valid. The court 


is an Ateices de fa on) betas his acts” ars val ta when ELgy concern 
the oublic or third persons who have an interest in them". 


Failure to give bond and failure to take oath are similarly 
treated in so far as their effect on the validity of the acts of 
an officer is concerned. In Aiken v. Sidney ‘Steal Scraper Go., 
197 Ho. Anos. 'GTa verses ‘1139 (1917) , it was'*held that the 
fnilure to take the oath required by ot eaare does not invalidate the 
actions of Snofficer duly commissioned. As stated at 1142, "The 
oath of office does not make the individual an officer. It merely 
relates to the manner in which he shall perform the duties of 
the office! The ooinion cited also states that: 


"a failure to qualify by filing a bond when 
reauired does not eee the office. State v. 


Churchill, 41 Mo. 41; State v. county Court, 
44 Wo. 230." (Cat 1142) 


The rule that a person may become » de facto officer without 
complying with statutory requirements regarding bonds is sie 
also in Pere v. Ferguson. (Ind.) 102 N.E. 965 (1913): Chancery 


v. State (Ala.) 54 So, 522 (1911); see also Odem v. cea Inde- 
pendent ae District. (Tex.), 234 S. % 1090, 1092 (1921). 
(3) 


As a de facto officer, the Market 
Administrator's title cannot be 
collaterally sttncked md his actions 
as such pre binding on the publice 


The right or title to ansoriice, nnd the va li di ty of acts done 
thile exercising the duties of an office, »re distinct problems. See 
County of Rells v. Douglass. 105 U. S. 728, 730 (1881). This was 
pointed out in a habeas euro cnse in which the title of the judze 
who had conducted criminal proceedings was challenged, where the 
Supréme Court seid: (Ex parte Tard, 173 U. S. 452 (1899)) 


"The result of the authorities is that the title 

of a person acting with color of authority, even 
if he be not n good officer in point of l-w, can- 
“not be. collaterally attacked." 


Boge? \> 


Likerise, in MeDowell v.’ United States,159 UsS. 595, (1895), 

the plaintiff in error, who has been: donvicted in a criminal procecdine, 
contended that the procecdings werd void beceuse conducted by an im- | 
properly designated judge at an unlawful term of court. The Court, 
held that the judge vrs at least nn officer de fneto, end thnt his 

acts, ns such, were’ binding upon the public. 


"hatever doubt there may be as to the 
power of designation attaching in this parti- 
cular emergency, the fact is that Judee Seymour 
Yas acting by virtue of an appointment, 
regular on its face, and the rule is well 
settled that where there is an office to be 
filled and one act*ng under color of authority 
fills the office and discharges its duties, 
his actions are those of an officer de facto 
and binding upon the public. .Of course, if 
he was judge de facto his orders for the con- 
tinuance of the term from day to day until 
February 12, when the regular judge took his 
place upon the bench, were orders which 
camot be ouestioned, and the tem was kept 

' alive by such orders until Judve Brawley 
arrived." (np. 601-602). 


To similar effect sec also In re Manning, 139 U.S. 504, 506 (1891); 
and Ball v. United States, 140 U.S. 118, 128 Saker: The rule is general, 
and not confined to any particular type of office See Yaite v. Santa 
Gruz, 184U.S. 302, 222 (1902); Nofire v. United ‘Sta tes, 164 U.Ss 657, 


661 (1897). 


The reasons for sustaining the validity of the acts of de 
Zactvo officers are set forth in Norton v Shelby Co., 118 Uss. 
425 425 (1886), “an action on bonds issued by county commissioners, which 
“tore held void because the state court had held that no such office 
could constitutionally exist under the laws of the state and because 
“since no office had been ett there could be no officer, either 
de jure or de facto, to fill it. In discussing the rule concerning 
de facto officers, the Court seid: (at 441) 


"Tre doctrine which eives validity to 
nets of officers de facto, whatever de- 
fects there may be in the legality of 
their anvointment or clection, is founded 
upon considerations of policy and necessity, 
for the protection of the public md indi- 
viduals whose interosts may be affected 
thoreby. Offices are created for the benc- 
fit of the public, and private parties are 
not permitted to inquire into the tities of 
persons clothed with the evidence of such 


ie. 


offices and in apparent’ possession of their 
nowers and’ functions. For the good order md 
peace of society their;authority is to be 
respected and obeyed until in some regular 
mode prescribed by law their title is investi- 
gated ond determined." (pp. 441-42) 


In State ve Douglass, 50 Mo. 593; 596, it was said that 


"without this rule the business of a community 
could: not be transacted.. The public are neces- 
sarily compékied to.do business with an. officer 
who is exercising the duties end. privileges of 
an office under color of right, and to say that 
his acts as to strangers should be void would 
' “be productive of irreparable mischief, -It would 

cause a suspension of business till every offi- 
cer's right de jure was established." 


In proceedings, therefore, in which the validity of the acts of 
a person purporting to exercise official authority is attacked by 
mombers of the public affected thereby, the only question which is 
open to ettack is whether such person was acting under color of authority 
as a public. officer. See County of Ralls v. Douglass, 105 U. S. 728; 
730 (1881). If he was so acting, defects in the manmr of his appoint- 
ment will net affect-the validity of his acts. 


Francis M. Shea, 
Chief of the Brief and Opinion Section, 
Office of the Goneral Counsel. 
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DEMURRAGE CHARGES ON EXPORT WHEAT 


The Secretary is not obligated to pay the demurrage charges 
accruing against the North Pacific Emergency Export 
Ass'n upon wheat purchased under the Marketing 
Agreement for the Disposal of the North Pacific 
Theat Surplus, where the wnloading, of the wheat 
is delayed by strike conditions. 


Neither the Secretary of Agriculture nor the North Pacific 
Emergency Export Ass'n is responsible for demur- 
age charges accruing against the members of the 
Association. 


The Secretary has the pover to assume the demurrage*®charges 
if such action will assist in the "removal of sur- 
plus agricultural products." However, in view of 
the doubt as to whether payment of such charges 
can ke said to aid in the removal of the surplus 
wheat, it is inadvisable for the Secretary to make 
such expenditures in the absence of a ruling by 
the Comptroller General sustaining his authority 
to do so. 


The Association, with the avproval of the Secretary, may 
permit its members to sell wheat at a date later 
than that specified in the Association's contracts 
with its members, and may allow the member to cancel 
his contract to purchase wheat from the Association 
if additional obligations are not thereby placed 
vpon the Government. 


(See also Opinion No. 1C3 (Opinion Section Memorandum No. 148)). 


Opinion Section Memorandum No. 100 
Dated June 21, 1934. 


” 


fa 


June 2l > 1934. 


VEVORANDU 10 IR. PRESSHAN 


Pursuant to your request, I submit herewith an opinion upon 
questions arising under the following facts: 


STATS ENT OF FACTS 


Tre North Pacific Emergency Export Association, pursuant to 
tue iarketing Agreement for Disposal of North Pacific Theat Surplus 
has purchased a lerze quantity of wheat for sele in the export. trades. 
The wheat bas been marchased, as provided in Zxhibit A of the market- 
ing agreement, on the basis No. 1 Federal Grades, sacked, delivered 
on track at tidewater terminal markets. ‘Due to the strike of the lon«- 
Snoremen, wich started May 9th and is still in effect, it is im- 
possible for the steamship companies to secure stevedores to work the 
Stips and, additionally, the Association has been unable, to unload the 
wheet cers at thé terminal tracks. The demurrage charges are thus 
rapidly mounting. The Association has in some instances assigned the 
whent nurchese contracts to members of the Association to apply against 
their export sales, in which event the demurrage charges, are daily 
accuring agoinst the Association members. Moreover, certain members 
of the Association desire to modify or cancel their contracts to pur- 
chase wheat from the Association for sale in the export trade due to 
the inebility of the members, becuse of strike conditions, to Tulrize 
heir contracts with foreign customers. Under this factual situation 
he following questions arise: 


QUSSTIONS 


1. Is the Secretary of Agriculture obligated to 
pay the demurrage charges accruing agninst the Associa- 
Son on whent which it has purchased under the marketing 
ee pursuant to the direction of the Secretary of 
Acericulture, or his agent, end which it is unable to ex 
port directly or sell to its members for export because 
of strike conditions? 


2, Is the Secretary of Agniculture or the-. 
Associetion obligated bo pay the demurrage charges 
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necruing agninst members of the Association on wheat 
which they have purchased from the Association for 
sale in the export trade and which, because of strike 
conditions, they are~- unable to unload from the card 
at the terminal tracks? 


3, May the Secretary of Agriculture assume 
responsibility for the demurrage charges accruing 
against the Association or the members of the Associa- 
tion? 


4. May the Association, together with the 
Secretary of Agriculture, permit a member of the 
Association to modify or cancel his contract to 
nurchase wheat from the Association for the sale 
in the export trade? 


OPINION 


1. The Secretary of Agriculture is not ob- 
ligated to pay the demurrage charges accruing against 
tie North Pacific Emergency Export Association. 


2. Neither the Secretary of Agriculture nor the 
North Pacific Emergency Export Association is respon- 
sible for demurrage charges accruing against the 
members of the Association. 


3. The Secretary of Agriculture has the power 
to assume responsibility for the payment of demurrage 
charges if such action will assist in the "removal of 
surplus acricultural products". Since, however, itis 
extremely doubtful whether payment of demurrage charges 
cen be said to sid in the removal of the surplus wheat, 
I cannot advise that the Secretary may make such ex- 
penditures in the ebsence of a ruling by the Compt roller- 
Goneral sustaining the Secretary's authority to do SO6« 


4, ‘The Association, with the approval of the 
Secretary of Acriculturé, may permit its members to 
sell vheat at a date later then that specified in the 
Association's contracts with its members, In addition, 
the Associntion, with the approval of the Secretary of | 
Aeriéulture, may al'ow a meriber to cancel his contract | 
to purchase wheat from the Association if additional | 
oblisations are not thereby placed on the Government. 


1. The Secretary of Agriculture is not obligated under the mar- 
keting agreoment to pay the amount of the carrying charges 


accruing against the Association. 


The marketing agreement by Section 4 thereof provides that the 


re ia 

Secretary of Agriculture may instruct. the Association to purchase wheat 
for scle in the export trade. The Association, with respect to the 
“heat so purchased may under Section 5 of the marketing agreement sell 
. the rheat directly in the export trade or may allow members of the 
Association to purchase the wheat from the Association with the members 
making the sale in the export trade. The Secretary, moreover, agrees 
«in Section 8 to pay to the Association an amount equal to the differ- 
enoe.between the purchase price of the wheat and the net sales price. 
Yith respect to the money so paid to the Association, the marketing 
agreement provides that it shall reimburse itself for the cost which 
» has been incurred (in accordance with the schedule set forth in Ex- 
hibit B) over and above the purchase price prior to the transfer of 

the whéat contracts to the members of the Association. Thus, the 
Secretary does not assume anv liability for carrying cherges accruing 
azainst the Association unless a provision is made in regard thereto 
by Exhibit B. However, Exhibit B contains but one provision relative 
to carrying charges, to-wit: 


"The following schedule of items and amounts 
igs to be allowed in the cost of handling wheat and 
is to be deducted from the srles price to determire 
the net sales pricee 


* Oe 


f. Carrying charges beginning 20 doys after 
delivery in’ tidewater terminal elevators, 
_1/30 of a cent per tushel per day until 
loaded f.oebe steamer." . (Italics suvplied) 
Thus, if the wheat has been stored in tidewater terminal elevators, the 
. Secretary will, twenty days after delivery thereto, pay all carrying 
charges accruing against the Association. However, it appears that the 
wheat cars have arrived at elevators and cannot be unloaded due to 
strike conditions. The marketing agreement does not obligate the Sec- 
“retary to assume liability for-this unforeseen cost to the Association. 


II. Neither the Secretary of Agriculture nor the Association 
is obligated by the marketing agreement to pay the carrying 
charges accruing against the members of the Association. 


There the members of the Association have purchased wheat, basis 
pis O's De and are unable to unload. the wheat cars because of conditions 
arising out of the strike of the longshoremen, the demurrage charges 
are doily mounting. The marketing agrecment makes no provision allow~ 
ine discounts for demurrage charges under these circumstances. On the 
other hand, the marketing agreement specifically provides for the pay- 
ments which are to be made to the members of the Association: in con- 
nection with the purchase and sale of whest in export trade. By 
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Section & of the marketing agreement the Secretary of Agriculture 
asrecs to pay to the Association for wheat exported pursuant to Section 
5 an amount equal to the difference between the purchase price and the 
net sples price of the wheat. The Association in turn agrees to dis- 
tribute such funds to the members in an amount equal to the difference 
betveen the purchase price which such members have paid for the con- 
tracted wheat and the net sales price received in connection with the 
sole of such wheat. Exhibits A, B and C providing for the discounts to 
be Allowed in ascertaining the purchase price and the net sales: pricc, 
make no provision for carrying charges where the wheat cars remain un- 
tonded. Thus, it arpears that the members of the Association mist pay 
the demurrage charges under the existing provisions of the marketing 
agreement end there is no obligationson the Secretary of Agriculture 

or on the Association to sssume this burden. i.) Sa 


of Agrimilture has 


kis 


ct} 
by? 
© 
i 
4 
is | 
i) 
Pe 
i 
Qs 
O 
bo) 
ct 
a 
@9) 
t 
ei 
KH 
fe 
(@) 
G 
re 
on 
eS 
a) 
a] 
}4 
ee . 
3 
n 
ct 
= 
© 
Be 
ct. 
bo 
QO 
ctr 
ct 
te) 
ee) 


the members thereof. 


Considerations of policy may make it desirable: for the Secretary 
of Acriculture to assume the obligation of paying the carrying charges, 
although there is no duty on his part to do so. In approacning the 
question es to the authority of the Secretary to make these payments, 
it iS advisetle to ascertain the sources of his power to make any pvay= 
ments under the North Pacific Marketing Agreement. . Section le (hb) one 

he Avrricultural Adjustment Act, in part, provides: 


"In addition to the foregoing, the proceeds 
derived from all taxes imposed under this title 
are hereby appropriated to ‘be available to the: 
Secretary of Agriculture for expansion of market s 
and removal of surplus agricultural products***" 
(Italics supplied) | 


That. the Secretary relied on this provision is indicated by the fifth 
clause of the preamble of the marketing agreement which declares;: 


"Whereas, pursuant to the Agricultural Adjustment 
-Act, the parties hereto, for the purpose of correcting 
the conditions now, obtainire in the production. of wheat 
in the aforesaid area and the distribution thereof, and 
to effectuate the declared policy of said Act, desire to: 
enter into a marketing agreement under the provisions of 
Section 8: (2) and-12°(b) of the’ Act:! | , ae 


Section 12 (b) places no limitation on the payments which the Secretary 
of Azriculture may make in providing for the removal of: surplus agricul- 
tural products. There is ‘serious doubt, however, whether the payment 

of the demurrage charges by the: Secretary will aid in the "removal of 
surplus agricultural products." The disposal of the’ surplus wheat is 


‘ 


hampered by the strike conditions preventing an unloading, of the wheat 
ears, not by the accTual of demurrage charges. Of course, it may be 
argued that the members of the Association vill hereafter hesitate to 
contract with the Association for the removal of surplus wheat if they 
mist bear the brunt of paying for costs arising out of unpredictable 
conditions. The remote possibility that the members will become thus 
skepticel of the plan set forth in the marketing agreement and that the 
program for the disposal of surplus wheat will be hampered thereby 
appears, however, to be a very tenuous basis on which to predicate the 
pover of the Secretary of Agriculture to pay the demurrage charges. 


»» .. Zven if this difficulty is surmounted certain cases involving 

the powor of Government officers to modify or cancel contracts which they 
have made on behalf of the United States may be thoughtto limit the power 
of the Secretary of Azriculture to pay the demurrage charges in the pre- 
gont.instance. Thus, where a contractor enters into an agreement with a 
Government officer to furnish supplies to the United States, the officer 
-may.not thereafter assume responsibility on behalf of the United States 
for the loss in transit of part of the goods. 26 Decisions of the Comp- 
‘troller of the Treasury 523. The Comptroller held thet such an action by 


-.the officer would constitute a variation of the original contract and the 


“abendonment of a part of the Goverment's rights thereunder without com 
pensatory advantage to the United States, md thet, therefore, such 
action was invalid. lforeover, the Attorney General has held that the 
Secretary of the Treasury has no authority to relieve a contractor from 
the performance of his agreement to furnish supplies to the Government 
because of the increased price thereof incident to a European Ware bar 9 
Opinions of the Attorney General 301; See also: 26 D€gisions of the 
Comptroller of the Treasury 396; 21 Opinions of the. Attorney General 1156 
.The above cited cases are, however, distinguishable. The statutes 

mithorizing public officers to enter into the contracts contain no pro-~ 
vision for an independent fund similar to that provided for by. Section 

12 (b) of the Agricultural Adjustment Act which, as has hereinbefore noted, 
provides for the use of proceeds from the processing tnxes for the removal 
of surplus ngricultural products, Section 8 (2) of the Act empowering 
_.the Secretary to enter into marketing agreements clearly places no limit- 
ation upon the applicability of Section 12(b).. Thus, if the Secretary, 
enters inte an agreement under Section 8(2) end unforeseen charges are 
incurred thereunder by parties to the agreement, Section 1306) is suf- 
ficient outhorization for the.Secretary to assume responsibility for such 
oblizations if his action thereb’ aids in the removal of surplus agricul- 
tural vrocucts. It might be urged that the decisions of the Attorney- 
General and the Comptroller-General referred to above would - ar the use 
of funds appropriated under Section 12(b) to procure goods or services 
whichthe United States is already entitled to under contract. But 

this objection is not well-taken, for the contractor is under no obliga- 
tion to the United States to pay demurrage. That obligation runs to the 
railroad, and payment of the demurrage charges is‘not, therefore, any- 
thing weich the United Statcs is already contractually entitled to. 
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Since it is very doubtful, however, whether payment of these 
charges berrs any reasonable relation to the statutory purpose of 
removing surplus azricultural products, I cannot advise payment of 
the charges until the Comptroller-General has ruled on the question 
of the BRET MAT, gs authority to make such expenditures. 


rhe The ROR ivee with the approval of the Secr etary 0 
: Agriculture, may modify or cancel its contracts to ait 
-.wheat to its members for sale by them in forcign markets 
if additional obligations are not thereby placed on the 
Secretary of Agriculture. 


The strike of the longshoremen, which started on May 9th, has 
mide it impossible for steamers to receive their cargoes. The avail- 
able information indicates thet several ships, after waiting a reason- 
noble length of time, have left Pacific northvest ports without taking 
cnrgo ond others are expected to leave at any time. Inasmuch as these 
ships are canceling or are expected to cancel the space booked by the 
members, and as the foreign custoners are likely to réfuse to take the 
wheat ata deferred date, the members of the Association will probably 
be desirous of canceling their contracts to purchase wheat from the 
Association or will seek to be allowed to ship the wheat at a date 
later than that specified in the contracts. The marketing agreement 

makes no provision for modification or cancellation of the Association's 
contracts with its members, and obviously the members of the Association 
cannot demand as of right a cancellation or modification. They have 
agreed to purchase wheat from the Association anthave contracted for 

the sale of the wheat to foreign customsrs. The fact that ‘due to the 
strike of the longshoremen they cannot fulfill their contracts with the 
third parties or that great hardship will be caused thereby does 
not relieve members of their obligations to fulfill their contracts with 
the Association. 


The question, however, remains whether the Association has the 
‘power to cancel or modify its contracts with the members of the Associa 
tion if it desires to do so. Since the Association, under the: market- 

ing agreement, cannot enter into contracts with its members except where 
the Association acts pursuant to the instructions of the Secretary, the 
latter's approval would appear to be requisite for the modification or 
cancellation of such contracts. There does not seem to be any valid ob- 
jection to the Association, with the acquiescence of the Secretary of 
Agriculture, permitting a member of the Association to ship wheat at a 
date later than that specified in the member's contract with the Associa- 
tion. since such a modification places no additicnal obligation on either 
the Secretary or the Association. That the Secretary may approve a mod- 
ification of a contract between the Associntion and its members appears 
clear. Even where a,contract. exists between the Government and an in- 
dividual, the public officer making the contract on behalf of the Govern 
ment may modify or cancel it if the interests of the United States are 
not thereby prejudiced. 18 Oninions of the Attorney General 101: 8 Dec- 
isions of the Comptroller of .the Treasury 549: 2 Decisions of the Comp— 
troller of the Treasury 182. 
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In addition, the Association, with the approval of the Secretary 
of Agriculture, seemingly may permit the cancellation of a contract between 
the Association and a member thereof if additional cbligations are not 
thereby placed on the Government. If, however, due to a falling market 
Or other causes, additional burdens result from a cancellation of a con- 
tract, the Secretary of Agriculture has no power to assume the ovlizgations 
ynless this power is granted hir: by Section 12 (b) of the Agricultural 
Adjustment Act, which makes the proceeds from the processing taxes avail- 
able to the Secretary of Agriculture for the removal of surplus agricul- 
tural products. However, cancellation of a contract between the Associa~ 
tion and its members and the assumption by the Secretary of Agriculture 
of the burdens resulting therefrom will not normally aid in the "removal 
of surplus agricultural products," for in most instances the member will 
dispose of the wheat abroad. 


Francis M. Shea, 
Chief, Brief and Opinion Section, 
Office of the General Counsel. 
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Noe 56 


AGREEMENT NOT TO SELL TO PERSONS 
NOT PARTIES TO MARKETING 


AGREEMENT 


A provision in a crop reduction contract, by which 
the producer agrees not to sell rice to 
any miller who is not a party to the 
Rice Millers Marketing Agreement, is valid 
and constitutes no violation of the anti- 
trust lavs when it can be shown to be 
reasonably related to the accomplishment 
of the crop reduction program. 


Opinion Section Memorandum No. 88 
Dated June 22, 1934. 
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June Oe, 1934. 


MEMORANDUM ZO MR. A. J. S. WEAVER 
Chief, Rice Section 


In papi. to. your memorandum of May 5, Pee I submit my opinion 
upon the folloving: 


- QUESTION 


May the Secretary enter into a Rice Reduction 
Contract by which the producer agrees not to 
sell rice produced in 1934 to any miller who 
is not a party to the Rice Millers Agreement? 


- OPINION 


Such an agreement is vithin the authority of 
the Secretary under Section 8 (1) and consti- 
tutes no violation of the antitrust lavs only 
if such an agreement is shown to be reasonably 
related to the accomplishment of the crop re- 
duction program. 


Statement of Facts 


The proposed plan for reducing the production of rice and for in- 


* suring the marketing of the rice produced under conditions which vill 


effectuate the declared policy of the Agricultural Adjustment Act contem 
plates a combination of crop reduction contracts, to be entered into vith 
southern rice producers, and a Marketing Agreement . 3 with southern rice’ 


millers. Under the Morketing Agreement, the millers agree to pay a 


certain set price for all ricé purchased, such payment to be made, 60% 
to the vroducer, and 40% to the Secretarye The amount paid to the 


. Secretary is to constitute a trust fund to be distributed to producers 
_ who coonernte in the reduction program. The crop reduction contracts 

_- to be entered into with producers provide for payments to such coopera- 
ting producers. It is proposed to insert in these contracts a clause 

by ~hich the contracting producer vill agree not to sell to any miller 


Who is not a party .to the Rice Millers Marke ting Agreement. The ooject 
ah this clause is to assure that all millers will become parties to 


: the Marketing Agreement and thus provide the payments into the trust 


. fund designed to make ave aD Ae funds for compensating cooperating 
_-. producers. ae 


ad 
. 


It is understood that not all features of..the plm have been 


finally determined upon. In this opinion, therefore, ve confine ourselves 


strictly to the question as Raoted above, with genernl reference only to 


~446— 


a&-crop- reduction program of the character indicated,: and without 
attemating to pass upon the validity of other features of such prozram. 


Discussion 
Section 8 (1). provides that in order to effectuate the declaned 
policy, the Secretary shall have porer 


"To provide for reduction in the acreage or 
reduction in the production for mrket, or 
both, of any basic agricultural commodity, 
through agreements with producers or by 
other voluntary “methods * * *! 


By ‘Section 8 (2), as amended, he is sautnrorized 
of "After due notice. and opportunity for hearing, 
to enter. into marketing agreements with pro- 
cessors, producers, associations of pro- 
ducers, and others * * *!! 


| An agreement entered into: by the Secretary with a producer by 
which the producer agrees not to sell rice to a miller who is not a party 
to the Rice Millers Agreement might itself be regarded as a marketing 
‘agreenent, but the Secretary is not authorized to enter into such an _ 


agreement except "after due notice and opportunity for hearing". 


By Section 8 (1) the Secretary is given authority, independent 

of that conferred in Section 8 (2), to enter into agreements with pro- 
ducers for reduction in production, or to provide for such reduction 
‘In production by other voluntary methods. Upon the issue of whether or 
“not she proposed agreements with vroducers can be brought within the 
“terns of Section 8 (1), the question arisos immediately as to whether it 
“is essential, in order to bring an agreement with producers under the 
autnority conferred by this section of the Act, that the agreement pro= 
vide for rental or benefit vayments. he section in question authorizes 
the Secretary "to provide for * * * reduction in the production for 
market * * * of any basic agricultural commodity, through agreements 
with produccts or by other voluntary methods, and to provide for rental 
or benefit payments in connection therewith * * *",° This is subject to 
two nossible interpretations: (1) That the Secretary has discretionary 
_pover to enter into agreoments for reduction in production for market and 
in addition discretionary power to provide benefit payments in connection 
with such agreements, and (2) that the Secretary is authorized to enter 
invo agreements for reduction in production for market on condition that 
_ he provide rental or benefit payments in connection therewith. As Section 

8 (1) constitutes an enumeration of discretionary powers conferred upon 
the Secretary (the discretionary character of the powers is clearly 
evidenced by the introductory sentence of Section 8, and the fact that 
certain of the powers under Section 8 (1) require conditions for their 
exorcise not ‘required by the-others clearly points to an enumeration of 
distinct powers) the more reasonable interpretation would seem to be 
that these powers were independent rathor than limited to 4 conjunctive 
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These agreements which the Secretary is authorized to enter 
into under Section 8 (1) of the Act are. not subject to the require- 
ments of notice and opportunity. for hearing.’ The proposed provision 
by which: the producer obligates himself. not to sell to millers not 
parties to the marketing agreement is to be incorporated in an agree- 
ment of this character, and its validity is therefore to be determined 


pee. extent of. oe authori ty, conferred upon the Secretary by Section 
eG Be ; 


In entering tinto such agreements the Secretary is necessarily 
limited by the purposes for which such agreementsare authorized, i.e., 
the zeneral vurposs of effectuating the declared policy of the Act and 
tne particular purposes set forth in Section 8 (1) which includes 
"reduction in production for market". No specific limitations with 
respect to the terms of such agreements are imposed; in exercising the 
goneral power thus conferred the Secretary necessarily must exercise 
a wide discretion. It is accordingly within the scope of his authority 
fo incorporate in such agreements any provision, not in violation of 
the Constitution or of any controlling statute, which is reasonably 
related to the accomplishment of the purposes specified. See 30 On. 
Atty. Gen. 197, 200 (191%), but it must be shown that the provision 
Will secure a pamickion in production for market. 


While it may be the object of the proposed provision to assure 
tae efficient operation of the reduction te rrain, it does not cler ly 
anpear from the facts in hand that it is reasonably designed to accomplish 
this end. Its effectiveness in bringing aia into line as signatories 
of the marketing agreement would seem. to. depend on the number of pro- 
ducers cooperating in the reduction program through such contracts. 
It does not appear from the plan as outlined that non-coope rating 
producers dealing with non-cooperating millers are at any disadvantage 
as against cooperating producers dealing with cooperating dealers. 
On the contrary they may be paid the entire price of their product 
nt once whereas the cooperating producer must wait for the payment 
of 40% of the selling price, less the expense of administering the. 
trust fund. In the absence of a clear showing that the proposed. 
provision is reasonably related to the purpose of crop reduction, 
we cannot now express a final opinion wpon its validity. Assuming 
such relation to exist, but only upon such an assumption, we would 
be of the opinion that it is within the discretion of the Secretary. 
to include such a provision in a Fice Reduction Contract. 


There remains the question whether the use of the proposed 

provision vould constitute a violation of the antitrust laws. It. 
may be assumed, for purposes of discussion, that an agreement not 

to sell to a certain class of persons, if entered into between 
private persons, would constitute a violation of the antitrust acts,: 
provided the necessary interstate commerce aspect appeared in the 
transaction. “hether the antitrust acts apply to the agents of the 
zovernment in making contracts with private persons generally is a 
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“question which seems not to have been determined. See 30 Op. Atty. 
ten. 197, .204 (191%). Such. determination, however, is not necessary 
ia Oisposing of the present. problem, which is governed by the princi- 
ples deid down by the Attorney General in dealing with the validity 
‘of an agreement entered into by the United States Food Administration 
under tre Food Control Act, fixing a maximum price of sugar, 31 Op. 
Atty. Gen. 378 (1919). Pointing out that the agreement was entered 
into with the government itself through one of its agencies, in this 
“. ange the Food, Administration, it was there stated (p.277): 


. "The validity of such an agreement, therefore, 
‘depends:not upon whether it may be seid to constitute 
a violation of the Sherman Act, but upon whether it 
beers a reasonable relation to the declared objects 
of. the Food Control Act. Let the agreement be one 
with the Government through a duly authorized agency, 
let it have a reasonable relation to the declared 
objects. ‘of the Food Control Act, and it is at once 
removed from the purpose and operation of the Sherman 
Act and other statutes governing restraints of trade 
by private persons.!! 


Somewhat later. the succeeding Attorney General was called upon 
to pass upon the legality of a plan of the Industrial Board of the 
Department of Comnerce to hold confererices with the leaders of basic 
industries to determine stabilizing prices in order to promote business 
recoverye The Attorney General was of the opinion that the plan, if 
carried out, would constitute a violation of the antitrust laws, for 
the reason that the Industrial Board, though a governmental agency, 
-had not been created by statute and had not bemclothed by Congress with 


any powers which would remove agreements made by it from the operation 


of the Sherman Act. 31 Op. Atty. Gen. 411 (1919). Referring to the 
' earlier opinion, he said (p.417)s 


"The real basis of these opinions, it will be 
nueted, is that the agreements under consideration 
vere found to be specifically authorized by section 
“2 of the Food Control Act. he Food Control Act - 

being the later act it follows tha to the extent 
hat its provisions were inconsistent with the pro- 
visions of the Sherman Act, it operated to repeal 
or supersede the latter * * *," 


ct 


: Anplying these principles to the present proposal, the fact 
that it contemplates an agreement in restraint of trade will not 
tapas T its validity provided the agreement itself is one into which 
the Secretary is authorized to enter under Section 8 (1). Being the 
Inter legislation, the Agricultural Adjustment Act mast be deomed 
bo supersece the antitrust acts to the extent necessary to give 
ertect to its provisionse Contracts with producers under Section 
8 (1) are desimea primarily to provide "for reduction in the 
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acreage or reduction in the production: for market" of be ‘sic agri- 
cultural commodities, It is inherent in such agreements under 
Section 8 (1) that they should operate to restrain tradc, in at: 
lenst the immediate scnse of that term, by keeping products from 
the market. Even though repeals oy implication are not favored, 
no doubt oen be -entertained that such agreements authorized 
under Section 8 (1) cannot be limited to those consistant with 
the antitrust acts, because the probable effect of such limitation 
would be to millify Section 8 (1) in its essential provisions. 
But, vader the principles laid down by the Attorney General, 

even though Section 8 (1) constitutes a repaal of the antitrust 
laws so Zar as its provisions are inconsistent with those of 

the eorlier ects, the proposed provision is not ranoved from 

t2e scone of their prohibitions unless it bears a "reasonable 
reletion to the declared objects" of Section 8 (1). This 
relation, as heretofore pointed out, has not yet been made 
manifest, and it is only woon the assumption that it can be 
adequately demonstrated to exist that we advise you that the 
provision in question constitutes no violation .of the anti- 
trust laws. 


Attention may be directeé@ to the fact thet Section 8 (2) 
provides specifically that marketing agreements entered into under 
gich section shall not be deemed to be in violation of any of the 
antitrust laws of the United S;ates, and it may be argued that this 
specific provision indicates that other aereements under the Act 
were not intended to be exempt from the anplication of the anti- 
trust laws, The argument is not persuasive because, as has been 
stated, the contracts contemplated by the express provisions of 
Section 8 (1) are of such a nature that a repeal pro tanto of 
the antitrust laws must necessarily be implied in orcer to 
Valiésete suck contracts, and to give effect to the express provi- 
gions of Section 8 (1). The inconsistency between Section 8 (1) and 
the antitrust laws is so clear that the express inclusion of an 
exenption from them in Section 8 (2) cannot be teken to negative 
an implied pro tanto repeal by Section S (12 “in adeitions fr 
may be noted that the legislative history shows that the safe- 
Mun-ding clause in Section 8 (2) was added by emendment in the 
Senntc, not because of . desire to give to the agreements there {n 
authorized an immunity not accorded those authorized by Section 
8 (1) and not even because it was considered necessary to pro- 
vide specifically for exemption, but in order to relieve any 
hesitation vhich might be felt by processors in entering into 
marketing agreements on the ground that they might thereby expose 
themselves to prosecution. 77 Cong. Fec. 1981. As stated by 
ir. Bankhead: 


MR. BANKEERAD: "That has been my view of it; but, as I 
said, in the preliminary discussion 
between the representatives of the de- 
partment and of the processors it 
developed that otis they are willing 
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to enter into these agreements, which are, 
.of .course, for the advantage of the pro- 
ducer, at least one or more of them stated 
that they believed such agreements would 
not be lawfully permitted. I take it — 

that it vould be a most unusual situation - 
to authorize agreements with the Government 
itself, invite processors to enter into 
those agreements in order to. carry out the 
provisions of the bill, without even allow- 
ing an excise tax, without giving those who 
enter into the agreements unquestioned and 
undoubted immunity from prosecution in 
carrying out the agreements made with the 
agents of the Government itself. 


"If it is necessary to make the point absolute- 
ly clear, so as to remove objections made by 
attorneys who have given contrary advice, it seems 
to me we might as well either repeal the pro- 
vision or make it perfectly clear that those 
who enter into these agreements at the solici- 
tation. of the Government will have perfect and 
absolute immunity, in carrying out their agree- 
ments with the Gaernment, both from prosecution 
and from individual suits for violating the 
Sherman antitrust law." 


This opinion assumes the validity of the marketing agreement, <. 
As an original proposition the legality of tha agreement would seem 
to us at least doubtful, md our opinion to that effect was given 
orally at the ‘time fade program was contemplated. 


Francis M. Shea, 
Chief, Brief aml Opinion Section, 
Office of the General Counsel « 
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NOs 2Oed 


MARKETING AGREEMENTS WITH PRODUCERS 


By the terms of Section 8(2) of the Agricultural 
Adjustment Act, as amended, the Secretary 
may enter into marketing agreements with 
individual producers; and a provision that 
the contracting producers shall not sell 
to millers not parties to such m-rketing 
agreement for millers as may be in effect, 
being rensonnbly designed to effectuate 
the policy of the Act, may be included 
in such agreement. ; 


1 


Opinion Section Memorandum No. 89 
Dated June 22, 1934. 


June 22, 1934 


MEMORANDUM TO MR. BOLTON-SMITH 


r 
! 


mi, . . ~ s 2 
“his 1s in response to your oral request for an opinion on 
the following: 


QUESTION 


May the Secretary enter into a market- 
ing egreement with producers of rice 
in the Southern states by which such 
producers agree not to sell any rice 
except to millers who are parties to 
such marketing agreement for millers 
of Southern rice .as may be in effect? 
By the terms of Section 8 (2) of the 
Azsricultural Adjustment Act, as amend- 
ed, the Secretary may enter into mar- 
keting agreements with individual pro- 
ducers; and a provision that the con- 
tracting producers will not sell to 
millers not varties to such marketing 
agreement for millers as may be in 
effect, being reasonably designed to 
effectuate the policy of the Act, may 
be included in such agreement. 


Under the Marketing Agreement with Southern Rice Millers now in 
effect provision is made for a trust fund to be distributed to producers 
who coOnerate in a crop reduction program. Under the marketing agree- 
ment millers agree to pay a certain set price for rice purchased, such 
payment to be made, 60 vercent to producer, and 40 percent to the Secre- 
tary. The amount paid to the Secretary is to constitute the trust fund. 
The object of the proposed insert, in a marketing agreement, to be 
entered into with producers, is to induce millers to become signatories 
to the Marketing Agreement with Southern Rice Millers and thus assure 
payments into the trust fund to compensate producers cooperating in 
the reduction programe ; 


45 4— 
Discussion 


By Section 8(2) of the Agric.ltural Adjustment Act as amended 
by the Act of April 7, 1934, the Secretary is authorized 


Wek to enter into marketing agreements with 
processors, producers, associations of pro~- 
ducers, and others engaged in the handling of 
any agricultural commodity or product thereof, 
in the current of or in competition with, or 

so as to burden, obstruct, or an any way affect, 
interstate or foreign commerce." (Italics 
supplied). 


It thus appears that the Secretary is authorized to enter into marketing 
agreements with producers engaged in the handling of any agricultural 
commodity or product thereof within the limits defined. 


Such marketing agreements are subject to no limitations or condi- 
tions except that due notice and opportunity for hearing are required 
and the Secretary is empowered to enter into them only "in order to 
effectunte the declared policy" of the Act. It is specifically provided 
that "the making of any such agreement shall not be held to be in 
violation of any of the anti-trust laws of the United States, and any 
such agreement shall be deemed to be lawful." It can therefore be no 
objection to a provision in such a marketing agreement that it may 
operate in restraint of trade. I shtoild, therefore, conclude that it 
is possible to justify such a provisio. as that which it is proposed 
to include in a Marketing Agreement with the Southern Rice Producerse 
However, such a justification must depend upon an adequate showing that 
it will tend to effectuate the declared policy of the Act. It is im- 
possidle to give an opinion as to the probable effectiveness of the 
provision. in question for accomplishing this purpose without a full 
record on the economic Tacts. 


There is a further question which must be raised. Section 8 (2) 
authorizes only "agreements with * * * producers * * * engaged in the 
handling of any agricultural commodity or product thereof, in the 
current of or in competition with, or so as to burden, obstruct, or 
in any way affect, interstate or foreign commerce". This may limit 
the numbers of producers who may be properly joined in such a Marketing 
Agreement and consequently curtail the effectiveness of such an agree- 
rent for the purpose intended. Again, with respect to this question, 
only woon a record of the facts can an adequate answer be given. 


Francis Me Shea, 
Chief of Brief and Opinion Section, 
Office of the General Counsel. 
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Now 58 


TERMINATION OF MARKETING AGREEMENT 


PROVIDING ¥OR A TRUST FUND 


pa eae Riercsi ioe: Agreement for the California 
Rice Industry, or Article IX thereof 
providing for trust fund payments to 
producers participnting in the crop 
control program, is immediately ter- 
minated, producers, unless assenting 

tO. A recissicn of Article IX ‘or to a 
substitute agreement, may have a right 
of action which can be sustained oa 
the millers. 


“Opinion Section Memorandum No. 90 
Dated June 22, 1934-6 
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June 22, 1924. 


L—————— | eeeenatieenee 


MEMORANDUM TO MR. CHARLES B, HOWE, ACTING CHIEF OF RICE SECTION 


In reply to your memorandum of May 26th, it is not necessary for 
present vurposes to examine exhaustively the effect of the immediate ter- 
mination of the Marketing Agreement for the California Rice Industry, 
or Article IX thereof, upon the rights of the growers, and the various 
legal theories uoon which a cause of action could be thereupon sustained 
against various parties. A preliminary analysis suffices to support the 
conclusion that the growers who have cooperated in the crop control 
prosram have acquired such an interest’in completion of perfo rmance 
under the program that the Agreement cannot safely be terminated un- 
less their consent is secured to some substitute arrangement. I there- 
fore submit my opinion as follows: 


QUESTION 


If the Marketing Agreement. for the 
California Rice Industry, or Article 
IX thereof providing for trust fund 
payments to producers participating 
in a crop control program, is immedia- 
tely terminated, will producers who 
have reduced their plantings in accord- 
ance with the program, have a right of 
action against any of the parties to 
the Marketing Agreement? 


OPINION 


Producers, unless assenting to a 
rescission of Article IX or a sub- 
stitute agreement may have a right 
of action which con be sustained 
agninst the millers. 


Statement of Facts 


The Marketing Agreement for the Southern California Rice 
Industry, as statcd on page 14 of: the Agreement itself, is "a Marketing 
Agreement between the Secretnry and persons engaged in the growing, 
Milling md marketing of rice. in the State of California .... ," 
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and vas entered into by the Secretary under authority conferred 
upon him by Section 8 (2) cf the Agricultural Adjustment Act. 

Tor convenience in this memorandum, the signatories to the Agree- 
ment, other than the Secretary, will be called "miilers." The 
Asreenent, or contract, contains no words of promise on the part 
of the Secretary who binds himself to no acts of performance. It 
may be-stated here, however, that consideration to the millers 


may undoubtedly be found’in the immunity from the application of. 7 


the antitrust laws which is provided in Section 8 (2) for agrec~ 
ments of this character, to which the Secretary is a party. 


On the part of the millers; although the Agreement is 
not couched in promissory terms, definite obligations are uwnders 
taken. Thosé now in question are sct forth in Article IX 
wméer the heading of "Crop Control," and certain of them have 


already been performed. Paragranh 1 provides: tht the Crop Board: 


shell invite "producers who desire to participate in a crop 
control Program" to submit records of past production before 
January 1e This was done end records were submitted by the 
droducers. Paragravh 2 provides that the Board shall determine 
whether a crop control program shal] be operative in a given 
veer. In accordance with the terms of this paragraph, pro- 
ducers desiring to cooperate were c°lled upon to file state- 
ments of Intention to Plant and Not to Plent. On the basis 
of these, and still pursuant to the terms of Paragraph 2, the 
Crop Bonrd, upon finding thet the estimated crop would exceed 
3,000,090 begs, declrred, with the approval of the Secretary, 
thot . crop control program would be operative. Following 

1 procedure provided in paragraphs 3 and 4, the Crop Board 
therevoon notified each grower of his "assignment of pro- 
Juction units" bnsed on a percentage of his past average 
production. At the same time the Cron Board furnished to 

the grover a form entitled "Améndment to Statement of Inten- 
tion to Plent and/or Net to Plant,". indierting "the maximum 
.ereage to be planted" based upon the assigned production 
units. This was signed by the cooperating producers and filed 
‘Tith the Crop Bonrd which then issued to them "certificates," 
acknovledging the filing of "an acceptable Declaration of 
Intention to Plant Rice in accerd with the 1934 Crop Control 
Program." The 1934 planting season is about at its close, 
amd producers have’ preswnably limited-their. plantings to the 
amount indicated in the amended Statements of Intention to 
Pheri t's 


Article IX further provides for a Produccrs! Trust 
fund to be set up by deducting » certnin percentage of the 
unmount payable to the producers by the millers for rice 
marketed, this ‘percentnge to be paid into the Fund. By 
the terms of this Agreoment producers selling rice prior 


’ 
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to September ,ZO:are ta be issuéd cortifid-tes representing Trust 
Pund Units for rice sold ~ithin the production wits assigned to 
them, end, similarly, producers trking land out of production, 

in accordrence with ‘the program, are. te receive certificates for 
Trust Fund Units. Paragraph 6 (») provides tht, on determination 
of the value of ench’‘trust fund unit, the Crop Bonrd shall cnuse 
the trustee to pay the owners of the Trust Fund Units amounts equal 
to the vrlue. thereof. ‘Neither the trustee nor the depositories 
provided for by the Agreement have yet been selected, and no 
moneys have been paid into the Producers! Trust Fund. 


The Crop Bonrrd is ». body of eight members selected as 
provided by Article II of the Marketing Azreement, and represent- 
ing various associations of grovers. Article II, paragraph 1, — 
provides thd "this agreement shall be administered by a Market- 
ing Board and as to certain specified matters by a Crop Board." 


Discussion 
(1) 


The Marketing Asreement, in providing 
for payments to producers, is a con- 
tract for the benefit of third parties 
subject to a condition pecedent, now 
satisfied. 


On. the above state of facts there is little likelihood of 
a cause of action:existing against the contracting millers or the- 
Crop Soard.on-the basis of a truste No res-exists to serve as the 
corpus of a.:trust, there has been no setting aside of credit, and 
no money or: thing of value has come into the hands of the millers 
ar the Grop:Board to-create a relation of a fiduciary character 
as to its eppliention and usee Such rights as the procucers may 
possess at this -state mre to be most:strongly argued upon the 
agreement and the subsequent dealings between the Crop Board 
and the producerse 


That.the obligations undertaken in -irticle IX are for the bene- 
fit of producers cooperating in the crop control program is clear. 
The deductions to be made by the millers from the producers prices 
currently. paynble are to be vaid into a trust fund, the entire 
amount of which, -fter de*ucting the expense of the Crop Control 
Program, is to.be paid to the owners of certific>tes of Trust 
Fund Units,. originally issued-ally to cooperating producers. _ Under 
the terms of the Agreement, there is an implied condition precedent 
to the duty of. the Crop Board, as rgent, to -.set poe ane tage t fund 
machinery end to the duty .of the millers to make deductions from 


-460- 


the price payable for rice purchased. Unless a crop control 
program is determined upon, there is no basis upon which the 
trust fund plan can operate. Paragraph 3 provides. that "if 
a crop control program shall be: declared operative," the 
Crop Board..shall assien proéuction units to. the cooperating 
producers» Thereafter; ‘the provisions relating to the 
operation of the trust: fund plan are subject to no condition 
or Oe and .become applicable as soon ns: the mrketing 
senson begins te : 

The situntion now existing, therefore, is that there is 
1. contract for the benefit of third parties subject to a condi-- 


tion precedent which has been satisfied, and that the third parties,... 


now an ascertained group, have acted in reliance upon that agrec- . 
ment in..nmanner which~has'materially altered their position. 


(2) 


Under such circumstances, the producers, 
as third party beneficiaries, would have 
in most jurisdictions a direct cause of 

action upon the agreement. 


The objection. which has been recognized in permitting 
a third party, for whose benefit a contract. is made, from 
maintaining an action upon it is the lack of privity between 
him snd ‘the promisor in the making of the contract. . The doctrine, 
however, which denied him the right to bring an action has been 
rejected, in whole or in part, in most jurisdictions in this mun- 
try, and by the weight of authority the same facts that operate 
to create contractaal relations between the parties may operate | 
to create rights in a third person, and neither a specific res 
nor the element of unjust enrichment is ete eae for this 
Sata See Corvin's Anson on Contracts (Sth ed.), sections 
284, 2866 mine 


In some jurisdictions the right of the third party is 
recognized as a legal and contractual right which arises immediate- 
ly uson the execution of the contract and is independent of any 
act of reliance or assent by the third party, who may be a donee ~ 
beneficiary only. In others, including New York, it is said that 
there mist be some "legal or equitable duty" owed to the third 
person by the promisee. Even under the strictér requirements of - 
this doctrine, it tg not impossible to find in the present case 
a “legal or equitable duty" of the promisee, the Secretary of 
Agriculture, to the third party beneficiaries, the cooperation 
producers. Under the Agricultural Adjustment Act, powers, and 
with them unquestionably a duty, are conferred upon the Secretary 
to effectuate the policy of the Act. Provision is made for bene- 
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fit payments “to producers cooperating in reduction programs. 
The Agreement: thus. represents the selection of a particular 
means of discharging a. duty .to producers. It is no longer 
necessary; under the New York doctrine, that the duty owed the 
beneficiary be one susceptible of precise neasurement, ‘such as 
the payment of a debt, or that it should be one. on which the 
beneficiary could sustain an action against the promisee, Little 
V+ Banks, 85 N.Y. 258 (1881); Pond v. New Rochelle, 183 N.Y. 330 
(1906). A reneral. duty oved by a public body or officer-to a 
citizen appears to be sufficient. Also, it appears that the . 
stonderd which requires some duty relationship may be only- 
another way of insisting upon the clement of privity, which can 
be supplied -fter the execution of the contract. Phas Pras ee 
Gifford v. Corrigan, 117 N.Y. 257, 22 N.E. 756 (1889), upholding 
the right of a mortgagee to maintain an action upon the agreement 
of a grantee to assume the mortgage. of the grantor, nfter the 
mortgagee had adopted the agreement as one made for his benefit, 
the mortgagee by his conduct is said "to bring himself into 
privity with it," so that the action, while based upon equitable 
considerations, is an action -t law. es al 


But, whenever the theory on which the courts ina part- 
iculsr jurisdiction proceed, when, as in the present case the 
third party beneficiaries have accepted and so acted in re- 
liance upon the contract as to materially change their position, 


the parties mre no longer free to rescind. 


(3) 


It may be reasonably argued that termi- 

' nation of the Marketing Agreement or 
Article :IX, ‘without t%e consent of the 
“cooperating producers, will not destroy , 
their rights based upon acts done prior 
thereto. | 


4 


The agreement contains the following provisions for termina- 
tion. Article XIII 7 (1) (a). provides that the Secretary. may 


vo "At any time. terminate this agreement 

by notice .in writing deposited in the 
registered mails and addressed to the . 
Marketing Board at ‘its address on file 
with the,Secretary and the Secretary may 
at any time terminate Article IX hereof 
in the same manner without terminating 
mny provisions or conditions hereof." 


It may “be* tin ooded® ‘that the power of the Secretary to 

terminate thé Marketing Agneément ‘thus provi ded is not subject’ 

to diminution by reason. of any’ ‘action upon the part of the pro- 
ducers. Parties.to. the Market ing Agreement and others inters shee 
in its performance mast be deemed to act with reference to its’ 

terms «tA specific ‘provision authorizing the Secretary to termin=- 
nie and cutioff.all, existing fights could. not the refore be limited. 
by oection ‘of interested parties in reliance upon the expectation 
of advantages to: accrue upon full performance. However, by the. 
aes of the pena dare ement . the aire of the See eae 


tion by, the desnetiryndnee ae ae off all existing eimite’ 


Article XIII 7 (2) provides 


"The benefits, privileges and immunities. 
conferred by virtue of this Agreement, shall 
cease upon its termimtion, except with respect 
to ects done prior thereto; end the bencfits, — 
privileges and immunities conferred by virtue 
of this Agreenent upon any party signatory 
hereto shall cease at its termination as to 
such party, except with respect to acts done 
prior thereto." (Article XIII 7 (3).) 


The foregoing provision is not by its terms limited to protecting 
partics signatory to the Marketing Agreement in the privileges and bene- 
fits which accured to them by reason of performance prior to the date of 
termination. It is suggested that the reason for this provision was to 
insure the millers ogninst prosecution for violation of the anti-trust 
lavs after termination of the .\greement .because of action taken while 
the Agreement was in effect or because of unavoidable extension of 
that action subsequent to termination. Hovever, the terms of the section 
do not require such narrow construction and it is at least possible that 
more extensive meaning may be given it. It is submitted that the 
provision might reasonably be interpretedto mean that producers 
interested in the Marketing Agreement were not, by termination, to be 
deprived of the benefits for which they have’ given full performance 
by acts done prior to termination. If this interpretation be given 
the paragraph in question, then the Secretary is without right to 
put an end to theobligations of the millers to pay specified amounts 
into the trust fund for disbursement to cooperating producers. It 
is not urged thet this is the only interprétation, but the possi- 
bility of it as a reasonable one affords such a danger of successful 
action acoinst the millers that termination without consent of the 
cooperating producers would seem to be improvidente 


It is therefore my opinion that the Marketing Agreement in 
question should not be terminated without securing a release of 
such obligations as may have accrued in favor of the cooperating 
producers. I see no legal difficulty in gaining such release by 
securing consent of the producers to a Substitute arrangement. 
if; tor instance, the Secretary initiates a reduction program, 
according to the usual procedure which we have hitherto employed, 
& provision in the Agreement with the Secretary for reduction 
in production. by which cooperating producers accept benefit pay- 
ments in lieu of participation in the trust provided under the 
Marketing Agreement would adequately efface any claims against the 
millers. 


Francis M. Shea, 
Chief of Brief and Opinion Section 
Office of the General Counsel 
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PURCHASE OF CORN FOR DROUGHT RELIEF 


PURPOSES 


‘Under the Emergency Appropriation Act, Fiscal Year 

. 1935, snd 2 proposed Executive Order allo- 
1s exting funds to mect the omorgency and 

a necessity for relief in stricken ogricul- 
tural areas, the Secretary of Agriculture, 
or such agencies as he may designate, may 
use the emounts allocated for the purpose 
of securing the release of corn for feed 
purposes in the stricken srea, provided that 
the promises made to the omers of corn in 
such transactions are reasonably necessary 
to secure the release. 


Opinion Section Memorandum No. 96.: 
Nated June 22, 1934, 
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June 22, 1934 


MEMORANDUM TO MR. CERISTGAU 


In response to your questions as to the legal problems involved 
in the proposed scheme to secure release of corn now standing as col- 
lateral for Commodity Credit Corporation loans, I submit my opinion 
as follows: 


Statement of Facts 


As I understand the factual situation, ie is this: Due to 
drought in western areas there is a sharp demand for corn to be used 
for food »murposes. It is necessary to obtain an immediately avail- 
able supply of approximately forty million bushels. A large part of 
the suoply of this corn is now cribbed under seal on the numerous 
faris, standing as collateral. for Commodity Credit loans to the extent 
of 45¢ per bushel. The Commodity Credit Corporation has worked out 
arrangements permitting the sale of this corn prior to repayment of 
the loan in the following manner: The debtor advises Commodity Credit 
of his desire to sell the corn, specifying the number of bushels to 
be sold and the person who is to be the vurchaser. Thereupon, the Com 
madity Credit Corporation forvards the documents. representing 
their interest in the corn, the obligation of the debtor, etc., to 
@ local bank with advice to surrender them upon payment of the amount 
of the loan together with carrying charges.’ The Commodity Credit 
Corporation also advises the purchaser of its lien and authorizes 
the sale of the corm to him upon condition that he pay the purchase 
price to the local bank specified. The debtor is: also advised to 
sell and deliver to the named purchaser the corn in question on con- 
dition that the purchase price be paid to the specified bank, which 
is to deduct that amount necessary to satisfy the Commodity Credit 
Sorporations: toan, together with interest md cé iwrying charges. and 
pay the overplus to the Scheae 


Desvite this arrangement, however, when the Federal Emergency 
Relicf Administration went into the market sceking to purchase corn 
for the purpose of mecting the needs of the drought area, the price 
shot up immediately at an alarming rate, The reason for this is ex- 
plained as follovs: the owner of the corn is eushioned against any 
loss weich may result from » drop in the market price, because he 
already has a non-liability loan to the extent of, 45¢ per bushel ‘on 
the corn as collaterale In case the price drops below 45¢, he vill 
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be required only to deliver the corn to the Commodity Credit Corpora- 

tion. He also has had an immediate advance which enables him to 

finance himself for the present. Consequently, he is in a favor- 

able position to speculate upon a rising market and where such a 

market is indiceted is unlikely to sell until he believes the most 

favorable price has been reached. It is therefore asserted that 

it is necessary .to induce him by some offer of consideration to 

release this sesled corn at the present tine, so that the mmergency 

in the droucht area may be taken sare of. ; 
The proposed plan for inducing owners of corn to release 

it for feed purposes is as follows: An Azency of the Federal 

goverment (Probably either the Commodity Purchase Section of the 

Department of Agriculture or the Feceral Mmergency Relief Admin- 

istration) will promise the owner of the corn that if he will 

sell at the present market price eithe to individuals in the 

drought area who desire to acquire it for feed purposes or to 

the Federal Emergency Relief Administration to be used in 

relief of the drought area, then such Federal Azency will pay 

to the.ovner of the corn the difference between the market 

price at which it was sold and the market price on any day between 

the este of sale and August 1, 1934 which the owner indic-tes 

ag the dey vpon ‘hich he would have made sale of the corn had 

he not been induced to sell] at the sarlier time for the 

ourpose of meeting the emergency; provided, however, that the 

liability of such Federal agency shall not exceed a certain 

specified amount per bushel. It is believed that suhh a 

promise vill insure the ovmer of the corn as good 4 price as 

he could have gotten tere he to hold it for 4 rising market 

and that this will be a sufficient inducement to secure a 

present release of forty million bushels, ond that it is the —§ 

minimum inducement which “ould provide such a release. 


It hes been contemplated that the Federal agency vould 
insure o¢nirst too severe a linbility by hedging these promises 
on the exchenge, i.e., by buying nov parton the ‘hole of the 
forty million bushels for delivery at various future dates 
starrered betycen the present ond August 1, 1934. There%are 
certnin other phases of the plan such »s provision for securing 
distribution by use of locnl elevators, which may possibly 
raise legol questions ‘rhen presented in more detail but as 
outlined do not scem to present difficulties. | 


‘Discussion © 


| It is my opinion thet under "F. R. 9850, Title 2 --... 
tmereency Anvropriations" end - proposed. Executive Order allo- 
enting funds to moet the emergency ond necessity for relief in. 
stricken Arriculturnl nrens, the Secretory of Agriculture or 


a 
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Such »gency os he may designate may use the smounts allocated, for 
the purpose of securing _relense of corn for feed purposes in the 
stricken rea, in the manner preposed, provided that the promis:s 
to the omner of such corn involyed are reasonably necessary to 
secure the release It is my'further oninion that hedging opera-~ 
tions crn not ve Leg ian justified for the Pas of timiving this 
Paabi lity: 


Tre pertinent provisions of H. R. 9830 read as follows: 


ux * * the folloving sums are appropriated out of 
‘any money in the treasury not othervise anvropriated 
* * * to meet the emergency ond: mecéssity for 
relief in stricken ».gricultural areas,:to remain 
available until June 30, 1935, $525,000,000, to be 
allocated by the President to supplement the ap- 
propriations heretofore made for emergency purposes 
pnd in addition thereto for (1) making lorns to 
farmers for, and/or (2) the purchase, sale, gift, 
or other disposition of, seed, feed, freight, 

summer falloving, and similar purposes; expendi- 
tures hereunder and the manner in “hich they shall 
be incurred, alloved, and paid, shall be determined 
by the President, and may include expenditures for 
personal services.nnd rent in the District of Co- 
lumbia and elsewhere and for printing and binding. 
and may be mnde without regsrd to the provisions © 
of section 3709 of the Revised Statutes." 


The pertinent provision of the Executive Order allocating funds 
in accordance with the foregoing provision of E.R. 9830 is an” follows: 


"By virtue of,.and pursuant to, the authority vested 

in me by the 'Emergency Appropriation Act, fiscal.year 
1935', appropriating $525,000,0C0 to meet the emerzency. 
end necessity for relief in stricken agricultural areas, 
there is hereby allocated * * * to the Secretary of Agri- 
culture or such agency as he may designate the sum of 
42,750,000: for the purchase, sale, gift, or other dis- 
Pecacued of seed, feed, and. pee raklh yal and for Grans~ i 
‘portation thereof." 


The Secretary of Agriculture under the authority of the Act and. 
the foregoing Executive Order is clearly authorized to designate an 
azency to make appropriate use of "the sum of $43,.750,000 for the pur- 
Meese, spie, gift, or other .disposition of geed, feed, and livestock, 
an@. for transportation thereof". He may appropriately designate an 
agency within or without the Department of Agriculture. Consequently, 
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either the Commodity Purchase Section or the Federal Emergency 

Relief AAministration (the two agencies which have been discussed) © 
micht be gelected. The: Secretary or such agency is specifically 
authorized to expend the sppropriated amount for making such 
disposition of feed as may be necessary or appropriate for the 

purvose of meeting the omergency and necessity for ‘relief in 
stricken Arricultural preas. It ‘is clear that there will be 

no difficultr in establishing the vitel necessity of securing 

rclease of forty million bushels of corn for feed purposes in 

aa stricken prea. It seoms nlso to be evident that purchases 

of an adequate amount of such corn for the purposes specified 

can not be secured immediately without offering some inducement 
to the owners to sell in addition to the present market price. 

If there is reason. to believe thot the proposed method of 
securing the relense of this corn will be effective ond is 

reasonable with relation to. the expenses which will be incurred 

by its use as compared vith other methods which might be employed 

for the purpose, then I believe that the monies appropriated 

mav be employed to accomplish the outlined scheme. The 

Secretary should have an adequate memorandum supporting the 

anpropriateness of this method and the reasonableness of the 

expenses which will be incurred in its use before taking action to 

put it into effect. 


The hedging operations which have: been suggested, however, 
seom to me wholly unauthorized. In legal effect they would consti- 
tute en attempt on the part of the Government or Fereral agency to 
insure arvainst too extensive liability. There is no provision in 
the Section of the Statute above aqudted which could te interpreted 
as authorizing the expenditure of funds for purposes of insuring the 
liability of the Government or of any of the specified Federal 
agencies. In point of fact "It has long been the policy of the 
United States not to insure its property, the theory being that 

he Government assumes its own risks. 13 Comp. Dec. 7703 23 Ids 
277; & Compe Gen. 690: 7 Id. 105." (Comp. Gen.<A-50755, Auge Sl, 
193%). 


An examination of the powers of the Secretary and the Dow 
of the arencies within the Department of Agriculture as well as Fe 
eral Emereeney Relief Administration and Peden Surplus Relief ‘oa 
voration give us no basis for an opinion that hedging operations are 
authorized. It is at least certnin thot the monies appropriated 
under F. F. 9830 can not be used for hedging purposes by an. agency 
designated to employ these funds for emergency relief in stricken 
Agricultural arcas nor have we been able’ to find any appropriation 
vhich might be made use of by the agencies abové specified for the 
purpose of conducting these hedging oper ay iota 


marie 


NERY the torms of the contract the extent of the Federal 
wencev's linbility may bé limited nd should be limited to the 
opriation made ond nllocsted. 


Only the major legal issues h-ve been denlt with in this 
randum. In working out the details of the program there will 
ubtedly by numerous other legnl questions presented, but it is 
eved that there is no serious obstacle to effectuating this | 
per of erom provided appropriate + procedures are sate 


Francis M. Shea, 
Chief of Brief nd Opinion Section, 
Office of the General Counsel. 
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Noe 60 


CONTRACT BY GOVERNMENT AGENT IN 


EXCESS OF AUTHORITY 


‘The phos. States is not oblizated to pay a 

Claim arising upon a contract allegedly, but 
not actually, within the authorization 

of the Marketing Agreement for the Disposal 
of the North Pacific Wheat Surplus; nor © 
may the Secretary ratify the unauthorized 
contract and mpke payment on the basis of 
the ratification. 


Opinion Section Memorandum No. 97 
Dated June 23, 1%4. 
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dune 23, 1934. 
MEMORANDUM TO MR. FRANK 


ae Pursuant to your request, I submit herewith an opinion upon the 
vali di ty of the claim of Lovis Dreyfus & Co., Portland, Oregon, for 
Bo,014,22, representing the differential on the purchase: and sale of 
18,572.35 bushels of smoke odor wheat, the transaction allogedly being 
e1rried out pursuant to the Marketing Agreement for the Disposal of 
North Pacific Wheat Surplus. | 


OPINION 


The purchase of the smoke odor wheat was not authorized 

by the Agreement, and therefore the Government is not ob- 
ligated to pay the claim. Nor IMay the Secretary ratify the 
unauthorized contract and make payment on the basis of the 
ratification. 


Se 


From the evailable information, it appeers that Louis Dreyfus Peet 
&% Co., Portland, Oregon, purchased for the account of the North Pacific 
Emergency Export Association 18,572.35 bushels of smoke odor wheat at 
the purchase price of 62 1/2¢ per bushel,.basis.f.0.b. Before the 
wheat was purchased for the account of the Association it.had been 
stored in » warehouse which was destroyed by fire.. The wheat was 
SO damaged in the fire thet it could not be mixed with ony other wheat 
for the purpose of miking - grade No. 2 or better quality. Indic>tive 
of the low quality is the fact that the outgoing inspection certific*te 
sattached to the voucher rend: "Sample Grado Testorn White, Distinctly 
Lov Quality (Fire Burnt Odor." Mr. waylor stated in his memorendum to 
Mr. Pavnec that the wheat could not be milled: for flour, but was only 
fit for fecd. In mrchasing the vhert, Louis Dreyfus & Co. acted | 
Pursuant to the directions of the Associntion which vas in turn acting 
under the instructions of the duly designated agent of the Secretary of 
Agriculture, Douglas McIntyre. The transaction vas carried out allegedly 
mnder the outhorization of Section 4 of the Marketing Agreement for 
the Disposal of the North Pacific “hent Surplus. This section provides 
that the Secretary of Agriculture may, from time to time, give 
Written instructions to the Associntion directing it to contract for 
the murchase of whent for sale in the export trade or to any public 
unemployment relief agency. 


4 Gs 


The marketing agreement further provides by Section 5 theroof 


thot, with respect to the wheat purchrsed under Section 4, the Associa- 
tion shall recgivo written: bids from its mombers, ench day, for the pur- 
chase from the Assecintion xnd the sale in the export trade of any part 

of such wheat in the form of wheat or flour. The Secretary of Agricul- 
ture, or tis duly designated agent;.is- to. inspect | Ane. bids and specify 

the ones ta be accepted by the setter be “Under the marketing agree- 
ment, the Association agrecs to transf contracts for a sufficient 

anount of wheat vurchased pursuant to sdehi de 4 to pormit .the individual 
members to carry out t-eir bic aS which have, been eccepted | by ‘the Associa-.. 
tion, and the’ members agree to ‘vay the purche ise price for the contracts 
so transferred pursuant to tho terms of such contracts Assert cdly 

actins under the sanction of Section '5,. the Neggetuedes on the instruction 
of Douglas McIntyre, the avent of the Seerotar™ say Asriculture, necented | 
the bid of Louis Dreyfus & Co. for the purche se from the Association of 
the 18,572.35 bushels of smoke odor whert, 1 for sele in the export trade. 
The sles price specified in the bid was 38° ‘L/2¢ per bushel. The Associa- 
tion rt the same time, assigned to Louis Droyfus & Co. the purchise con- 


troct for the 18,572.35 busnels of smoke odor whent and the amount due 
thereunder hrs one paid by the Corpany. 


Thore is now before the Audit Division the claim of Louis Dreyfus 
. tor S64 O14 Be covering the differential between the purchnse price 
h it pric for the contracted whent (this being the payment made under 
the assigned pees and the net seles price received in connection 
with the sale.of. the wheat (this being, tne price _ Specified in the. bid 
less costs incurred in the handling of the wheat) . The claim is based. 
on Sections 8 and 9 of tre marketing agreement which provide that the 
Secretary of Acriculture is to pay to the Association, for the wheat sold 
pursuant to Section 5, an amount equal to the difference between the pur 
chase price and the net sales price, which moncy-is.to be paid by the 
Associntion to the mombers to vhom the contracted whea t. has boen trans- 
ferred by the Associatim. 


The. validity of the claim of Louis Dreyfus & Co. is now subject to 
inquiry becuse the purchase and sales contracts involve smoke odor wheat 
of . distinctly low quality. Question has becn' raised as to whether the 
marketing Agreement authorizes the purchase and sale of vheat of this 
quality. It is contended that the agent. of the Secretary of Agriculture 
actod beyoné the scope of his nuthority in instructing the Association 
to purennse the smoke odor wheat snd in approving the sale of such wheat, 
md thot therefore the Secretary of Agriculture (or the Government vthem 
he represents) ig net linble to the Asscciation acting. ae to such 
instructions or to Leuis Dreyfus & Cn. This contention rests bn the 
theory thot Sections 8 and 9 of the merketing -grecement ore applicnble. 
only ‘here the purchase sné sale of hent has been strictly recording 
to Sections 4md 5. 


bein 


a hs The offiedar: repres bentntivel SF ofr thes’ ‘Soorotaty, Douglas 
VeIntyre_ apparently acted ed _beyon d. the S cope of his 


authority in directing the purchase Amd approving the 


sole of the sm oke odor Theat « 


ir. MeIntyre derives his spovers from the dclegation of authority, 
datcd October 10, 1933, the fer ea a iphs 6 &'? oe the 
follovting nevers ts hint’ 


"6. To give written instructions to the Executive 
Committee and the Managing Azent pursuant to the 
provisions of Section 4 of such marketing pe ere ee ¢ 


"7. To give written instructions to the Executive” 
Committee and the Managing Avent with respect to’ the 
bids to be accepted as provided for in Section 5° of 
the marketing agreement. Furthermore, to give written’ 
instructions to the Executive Committee and the Manag- 
ing Agent pursuant to a provisions of Section eae pe 
tre Marketing Agrcement.'! 


The a delegation of authority specifically provides the Mr. MeIntyre 
will "perform the above functions pursuant to the -foresaid marketing: 
asreement within the limitations and for the purposes therein described." 


The powers of the Socretary's agont are thus restricted by any 
limitations contained in Sections 4 and 5 of the marketing agreement. 
Section 4 provides that the’ Secretary may in his discretion give written 
instructions regarding the quantity of wheat to be purchased, which pur- 
Chases shell be on the basis set forth in Sxhibit A. Exhibit A provides 
that the purchase price shall be basis Noe 1 federal grades, sacked, 
delivered on track at tidewater terminal m-rkcts with specified discounts 
for otnrer frades, including discounts for dockage, cxcess moisture, treated 
’ wheat ond sample grade misty, sour and hent dem »ged wheat. Exhibit A, 
however, makes no provision for soemple grade smoke odor wheat. The con- 
tention crn thus be mode thet the marketing agreement does not contemplote 
the Durch-se of this type of whent. The failure of exhibit A to previde 
for smoke odor whent or to make - general provision relating to tThent not 
specifically provided for therein lends color te: such interpretation, 
Gspeci-lly in view of the minutoness "ith which the discount provisicns 
Seewee> forth. T:c intorpretation placed upen Section 4 is important 
inasmech rs Section 5, relating to sc-le contracts, provides for the srle 
Of whent purchascd pursuant te Secticn 4.° ‘Tho boravniene. as will be: 
pointed out subsequently, ngrecs to pay the Association only in the 
event thet ecles ore made “ursuant to Section 5. Thus, the Government 
assumes liatility only in the event that the terms of both Section 4 


and 5 are purti¥ied. ’ 
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Section 5. provides that Ite sales of wheat, if any, shall be 
mode on the basis of Na. 2 bulk, f.0,b, ship. "The exnct meaning of 
the quoted words is oper to some questi ON. Mr. Naylor and Mr. Payne 
appear to interpret the words as mecning that a wheat of such low 
Bae as cannot be mixe® with other. wheat so as to make a wheat of 
erade No. 2 or better quality canriot be sold in export. On the other 
hanc, Mr. McIntyre declares."the word “pasis | presumably was used ad- 
visedly in order that ether grades may be exported either at a premium 
or discount according to the official grading of the Federal Inspectors." 
In support of the first interpretdion, the eeneral ‘trade practice of ship- 
ping only Noe. 2 wheat may be cited. Moreover, persuasive to this con- 
struction is the provision of Exhibit C relating to the "Schedule of 
conversion of flour prices to wheat.prices, basis Noe 2 or better, 
F.0.B., track at mill terminal basis." On the other hand, stipulation 
is mode under the discount provisions of Exribit A that musty, sour 
and heat damaged wheat may.be purchased and clearly certain wheat of 
this type is of such nature that,it cannot be mixed with other wheat 
to produce a grade No. 2 or. better quality. If wheat may be purchased 
by the Association, the marl reting agreement surely contemplated its 
sale. Nevertheless, it may be validly argued that the words "the 
snles of wheat, if any, shall be made on the basis of No. 2 bulk, 

f. 0. be ship" serve as a limitation on the discount provisions of 
Exhibit A, so that only such musty, sour and heat damaged wheat as 
cum be mixed with other wheat so as to produce a grade No. 2 may be 
nurchased. 


Since the smoke odor wheat could not. be mixed with other wheat 
so as to produce a grade No. 2. the interpretation placed upon the 
questioned words of Section 5 is important in determining the authority 
of the representative of the Secretary of Agriculture to instruct the © 
Association to purchase the wheat. Although either of the two suggested 
interpretations. appears possible, it is believed that a strict, literal 
interpretation of Section 5 is more conducive to the conclusion that 
it docs not authorize the purchase of the low quality smoke odor “heat. 
This conclusion supports the opinion already expressed that Section 4 
Goes not permit the representative of the Secretary to direct the Associa— 
tion to purchase such wheat. | 


e. If the Secretary's representative acted beyond the scope 


of His authority, the Government is not liable either to 
the Association or to Louis Dreyfus & Co. 


The Government, through the Secretary of Agriculture, assumes 
liability for the payment of differentials under the marketing agreement 
by Section 8 thereof. This section provides:. 


"Sece 8. The Association shell, if any part of the 
wheat vurchased is sold as either wheat and/or flour, pur- 
suant to Section 5 hereof, present to the Secretary a 
verified statement, on forms to be supplied by the Secretary 


Redkat Fae AE 


showing the Biante Price of such. wheat, the: Sales Price 


ead the Net Sales Price for such “heat and/or flour. The 


onable time of the Re cetnbeps usach iS uateneae ae ‘other - 
documents which shall.indicate to the satisfaction 6f the 
Secretary that such wheat and/or flour has been exported, 
or othervise disposed of pursuant ‘to Section: 5 hereof ‘an \ 

amount equal to the difference. between. the Purchase Price | 
and the Net Sales Pet eP en ; 


Furthermore, Section ¢ Waves: that as to the funds tnus received, the 
Association is to pay to those members’ to, whom contracted wheat has been 
transferred by the Association, oursnant to Section 5, an amount. equal to 
the difference between the purchase. price thich such members have paid 
for the contracted heat and the net sales price received: in Cannes eveeny 
with the sale of such wheat in the form of wheat or. flour.’ 


Thus, if the Secretary of Agriculture fails to make Rhee to the 
Association pursuant to the marketing agreement, either the Association 
or the member to whom payment is due appears to have a valid claim against 
the Government. The marketing agreement expressly states, however, that 
the Secretary is to pay the amount of the differential where the wheat 
is exported pursuant to Section 5. If the Association has: no pover under 
Section 5 to sell the smoke odor wheat, there.is thus no. basis on which 
the liability of the Government can be predicated unless it is estopped 
by reasoncf the acts of the Secretary's representative, Douglas McIntyre. 


It is a well=scttled rule that the Government is not responsible 
for the acts of its agents ncting beyond the scope of their authority. 
Thiteside v United States, 93 U. S. 247 (1876); Stansbury v. United 
States, 75 U. S. 33 (1868); Pine River Logging Coe v.: United States, 186 
U. S. 279 (1902). The reason for the rule is thus stated in Whiteside 
vw. United States, supra, at paze 257; 


"Although 3 pede aes agent, ecting in- ‘Violation of 
specific instructions, yet within. the. scope of his ge eral 
authority, may bind his principal, ;the, rule: as to. ‘the 
effect of the like act of a vublic agent is. othervise, for 
the reason that it is better than an individual paema: oc 
casionally suffer from. the mistakes of public officers‘or 
ngents, than to ndopt - rule which, through improper com 
binations or collusion, might be turned to the detriment 
and injury of the publice Mayor v. Eschback, 17 Md. 282." 


Hiven under Boh circumstances as to create an apparent authority which 
vould estop the ordinary principal from denying the act of this arent, 
the Government is not bound. Hawkins ve. United States, 96 U. S. 689 
(1877). The government is therefore not estopped to deny its liability 
oO any claims presented by the Association and Louis Dreyfus % Co. 
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3. Possibility of of ratifigation by the Secretary of Agriculture 
of the acts of Douglas Meter and the the North Pacific Emer- 
gency Export £88: BS Listes acc 


Although Dowzlas MoIntyre: the agent of the Secretz ary of Agricul- 
ture, and the North Pacific Hmergency Export’ ‘Mssociation apparently vent 
beyond the scope of their authority under the -mat rketing agreements in 
authorizing the purchase and sale of the Low’ ‘grade smoke odor wheat and 
thus freed the Government from liability ‘in connection therewith, it may 
be administratively desirable ‘for the Government ‘to pay the claime 
Thus, attention is here directed to the possibility of ratification by 
the Secretary of sete ou ts of the ultra vires BCS. 


Section 12 (b) of the. Agricultural saytietuent Act provides that 

the proceeds from the processing taxes are appropriated to be available, 
in part, to the Secretary of Agriculture for the removal. of surplus 
africultural products. He may also delegate to others the power to ex- 
ercise the functions vested in him, and therefore’ a grant of power to 
ante McIntyre and to the Association to contract for the removal or 

he lov quality smoke odor wheat would have been’ valid. This suggests 
sae possibility that the Secretary of Agriculture may ratify the acts 
of Douglas McIytyre and the ASSOC EAU On in so contracting. 


it is my opinion that the Secretary cannot ratif y the unauthorized 
contract. It is true that he could have ‘authorized the contract in the 
first instance, and thet, consequently, were the contract in question 
one between private parties, ratificsetion by the principal would validate 
the contract ab initio. But the Secretary is not in his capacity as such 
a, Beets person. He may ratify only if authority can be found for the 
act of ratification. This authority can be “found nowhere unless in Sec- 
tion=l2°05) of the Arricultural | Adjus tment Act, which mekes the proceéds 
of processing taxes availablé to the Secretary for ‘the removal of surplus 
asricultural products. . But in this case removal of the smdke odor wheat 


has nlready been accomplished end there is:no existing contractual obliga- 
tion of the United States arising out ‘of the removal. Ratification cannot, 


then, be said to assist in the removal of products which have already been 
removed, and would constitute merely a grant.of money to Touis Dreyfus 

& Co. to relieve it from possible hardship resulting from the. unauthorized 
act of the Government's agent. It may be urged that such payment would 

be conducive to friendly relations with the Dreyfus Company, and would 
tend to induce them to remove more surplus grain pursuant. to the Market 
ing Agreement, and, forther, that it would enhance the. Governments 
reputation for generous business conduct. But such an argument would 

seem to strain the meaning of "removal of surplus agricultural products" 
beyond the breaking pointe. .It cannot be seriously contended that this 
vhrase justifies employment’ of a technique so indirect as the cultivation 
of good will toward the Government by paying claims of persons who have 


been embarrassed or inconvenienced by the unauthorized acts of government 
azentse ; | 
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¢ ay conclusion, Pare tate. that the eae may ot 
tract for the purchase of smoke odor wheat, and that 


us & Coe mst look to Conrress for any relief moving 
ted States. 


Francis M. Shea, 
Chief, Brief and Opinion Section, 
Office of Th G General Counsel. 
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No. 61 


AGRICULTURAL ADJUSTMENT ACT AND AMENDATORY 


MEASURES AS REVENUE LEGISLATION 


A bill originating in the Senate to amend 
the Agricultural Adjustment Act 
and which purports to alter the 
basis for calculating the amount 
of taxes to be imposed pursuant 

to the Agricultural Adjustment Act, 
is of doubtful constitutionality 
in view of Article I, Section 7 of 
the Constitution which provides 
that "all bills for raising revenue 
shall originate in the House of 
Representatives." 


Opinion Section Memorandum No. 178 
Dated June 23, 1934. 


on 
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June 23, 1934. 


Hon. Henry A. Wallace, . 
.i  . Secretary of Agriculture, 


Dear Mr. Secretary: 

+, :There has been referred fo me.for scene Aare on bill S. 3185, 
entitled "An Act to amend the Agricultural Adjustment Act, as amended, 
with respect to farm prices", in eonneeis De with which the President 
has. requested that you advise him i immediately whether there is any 
objection to its approval. In my opinion there is a serious objection 
to the approval of the bill, in that there is grave question whether 
the bill,: since‘it originated in the Senate, and since it purports to 
alter ee basis for calculating the amount of taxes imposed pursuant to 
the Agricultural Adjustment Act, is constitutional in view of Article ay 
section 7 of the Constitution, which provides that:- 


"All bills for raising revenue shall originate 
in the House of Representatives; but the Senate 
may propose or concur with Ame endments as on other 
Bills," | 


De The Aevicultural L Adjustment Act is ai Revenue Act. 


“The. feelared purpose and express provisions of the heriouliae i 
Adjustment Act are such as to leave little doubt but that the Act must: 
be regarded ‘and:construed as a revenue statute, and that it was, before 
its approval, a "bill for raising revenue" within ‘the meaning of 
Article I of Section 7 of the RENAE The purposes of the Act 
as set forth in ‘its title are; 


"To relieve the existing national economic 
emergency by increasing agricultural purchasing 
power, to raise revenue for extraordinary ex- 
penses incurred by reason of such emergency, to 
provide emergency relief with respect to agri- 
‘cultural indebtedness, to provide for the orderly 
liquidation of joint-stock land banks, and for 
other Te Pk Ns (Underscoring supplied) “etiteial 


Section : 9(a) of the Act declares that: "To obtain revenue for. 
extraordinary expenses incurred by reason of the national economic 
emergency, there shall be levied processing taxes as hereinafter pro- 
vided. . ae Boo : 


Other pats: of this Section state the periods during which proe- 
€ssing taxes shall be in effect, set forth the method for computing the 
rate of the tax, and define the term pRPOCA SRDS! with respec ct to the 
different basic Gommodi pies, ir 
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Sections 15 and 16 impose certain other taxes. Section 12(b) 
appropriates, the proceeds of the taxes to certain designated purposes 
under the Act. Section 19 (a) provides that the taxes imposed by the 
Agricultural Adjustment Act shall be collected by the Bureau of Internal 
Revenue and paid into the Treasury of the United States. By Section 19 
(bd), certain provisions and penalties applicable with respect to taxes 
imposed by Section 600 of the Revenue Act of 1926 and Section 626 of the 
Revenue Act of 1932 are made applicable to taxes imposed under the Agri- 
cultural Adjustment Act. Section 20 punishes certain false statements 
concerning the amount of taxes imposed by the Act. 


» 


That the .tax provisions were inserted by Congress with the bona 

fide intention of: raising revenue is clear from the legislative history 
of the measure.  In-Report No. 6 of: the Committee on Agriculture of the 
House of Representatives: (73rd Congress, First Session), it is said at 

Page 3: 


"The bill, however, makes provision for 
raising additional revenues for the Treasury 
that it is believed will-more than equal any 
expenditures resulting from operation of the Act. 
Such revenues will be obtained, in the main, from 
manufacturers! excise or processing taxes sub- 
sequently discussed." 

The foregoing summary of the fiscal provisions of the Agricul- 
tural Adjustment Act, considered in conjunction with its other provi- 
sions, must make it apparent that, while raising revenue is not the 
sole purpose of the Act, itis, none the less, one of its principal 
objectives. This fact is recognized in the entitling of the Act. — 
The provisions for benefit and rental payments for reduction of acre-_ 
age and production can not stand apart from the tax provisions. The — 
provisions for reduction of surplus and expansion of markets depend 
for their effectiveness upon the appropriation of the proceeds of the 
tax. Thus, the tax is not purely incidental to other objects of the 
statute; it is part of the heart and center of the whole scheme and 
structure. 


In Hubbard vs. Lowe, 226 Fed. 135 (S.D. N.Y. 1915), the late 
Judge Hough was called upon to consider the constitutionality of the 
first Cotton Futures Act (38 Stat. 693). This Act imposed a tax of 

two cents (2¢) per pound upon contracts for the sale of cotton for 
Future delivery, but excepted from the tax future contracts which con- 
formed to certain requirements set forth in the Act, which requirements 
mainly concerned the method of computing differences in price for 
various grades of cotton,’ In holding this Act unconstitutional on the 
ground that it had originated in the Senate, Judge Hough said: 


"I am perhaps saved from inquiry whether the 
Cotton Futures Act is a 'bill for raising revenue! 
by the agreement of counsel on this point. They 
have all asserted that, though every one who has 
studied the investigations, reports, and dis- 
Gussions preceding and producing the passage of 
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the act knows that nothing was further from the 
intent or desire of the lawmakers ‘than the pro- 
duction of revenue, nevertheless the result of 
their efforts is a revenue bill within the .con- 
stitutional meaning. 


"This familiar paradox results from McCray v. 
United States, 195 U..S.-27, 59, 24.Sup. Ct. 769, 
49 Le Ed. 78, 1 Ann. Case:561,. and the doctrine 
that the motive or purpose of Congress in adopting 
a statute cannot be judicially ‘inquired into. As 
in the case cited the Legislature desired to suppress 
the sale of colored oleomargarine, so here it desired 
to destroy every form of contract for future delivery 
of cotton, except that marked: out by the statute. 
In both instances the object was sought to be 
attained by a tax intended to be prohibitive; in both 
the statutes are by title called tax bills, and to 
both the same treatment must be.accorded, viz;: 
They are revenue bills, because Congress gives them 
that label and provides the machinery of levy and 
colléction. It is immaterial what: was the intent 
behind the statute; it is enough that the tax was 
laid, and the probability or desirability of 
Beer eene any taxes is beside the issue.!! 

* OK Ok 

"* * *the remaining question is this: When the 
Congress, through its proper officials, certifies 
that it has gone througk the forms of lawmaking in 
violation of an express constitutional mandate, is 
the result a law at all? Of course it.is not; the 
question answers itself, unless there be some 
different treatment due to an act created in a 
fundamentally illegal manner and that accorded to 
one created for an unconstitutional purpose. 


"There can be no such difference logically, . Any 
and all violations of constitutional requirements 
vVitiate a statute, and it has been so held in three 
statese Succession of Givanovich, 50 La. Ann., Pt. 
I, 625, 24 South. 679; Succession of Sala, 50 La. 
Mates Pts Il, 1018, -c% South.:.674:. Perry Gas..v; 
Selma, etc., ReRe, 5&8 Ala. 546; Thierman Co. v. 
Commonwealth, 123 Ky. 740, 97 S.%. 366. It has not 
heretofore beén found necessary. to condemn an act 
of Congress for this kind of careless journey work, 
though it has sometimes required a good deal of 
mental strain to demonstrate that: some piece of 
legislation originating in a Senate was not a 'bill 
_,for raising revenue', Twin City Bank-v. Nebeker, 

167.0,S.-196,.17 Sup..Ct...766, 42 L. Ed. 134; 
United States ve James, 13 Blatchf. co lgtneay Case: 
"Noe 15464; Dundee, etc.; ve Parrish (C.C.) 2 Fed. 
"197s Geer v. Board of Comnissioners, 97, Fed. 435, 
38 CeoCeAe 250. If these courts had not assumed that 
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a revenue bill of Senate origin was a nullity, why 
spend so much time in proving that the’ act under 
consideration was not such a bill? 


“Defendant has nee upon the court that in 
Rainey Ve United States, 232 U.S. at Page Sah 
34 Sup.Cte at page 431, 58 Le Hd. 617, the Su- 
preme Court declined to state that there was 
' judicial power after an act of Congress has been 
duly promulgated to inquire in which house it 
oP Seas for the purpose of determining its 
validity." There was nothing in the Rainey Case 
requiring decision on the point here raised which 
is not (under the reasoning in Field v. Clark, 
supra) an. inquiry as to the house of origin of the 
Cotton Futures Act. No inquiry is necessary. The 
certificate of ‘Congress, the. enrolled act. and the 
statutes at large all proclaim the house in which 
Congress thought this bill originated, wherefore 
the sole question here is as to the effect of 
such a proclamation of unconstitutional action. 
To this situation the remark in the Rainey Case 
has no application." at o 


In the Hubbard Case,’ Judge Hough and the parties litigant were, 
it is apparent, all agreed that the motive which lead to enactment of 
the Cotton Futures Act was‘not a revenue motive. Its real object was 
purely regulatory. Yet it was held that the regulatory motive was. 
irrelevant for the purpose of determining the legal nature of the net 
and that its declared -nature as a tax measure, and the fact:that the 
machinery for levy and collection was provided for, was conclusive. that 
it was a revenue bill within the meaning of Article I, Section 7 of the 
Constitution. One need not go so far to reach that conclusion with 
respect to the Agricultural Adjustment Act, for not only is it declared 
to be an Act to raise revenue, and not only does it provide machinery 
fofclevying and collecting the taxes it imposes, but also it is plain 
that the revenue provisions are inserted in order that: funds may be paid 
into the Treasury to meet the expenses of the Government. The Cotton 
Futures Act merely provided for a penalty masquerading as a ‘tax; the 
taxes levied by the Agricultural Adjustment Act have no penal purpose 


ee the proceeds are ae aie aaa to accomplishing the objects of the 
* : 


As further Reha tik. the conclusion reached in the Hubbard Case, 
see McCray v. United States, 195 U.S. 27 (1904); United States ve i 
Bromley, 12 How. 88. (1851); Lowe ve ¥arowerke-Hoechst Co., 240 Fed. 671, 
(C.CeA. 2d, 1917); Hutton v. Terrill, 255 Fed. 860 (S.D.N.Y. 1918) : 
Wofford Oil Co. v. Smith, 263 Fed. “396 (N.D. Ala. 1920). 


It may be urged that two decisions of the United States. Supreme 
Court, rendered prior to the Hubbatd Casé throw doubt on the validity of 
Judge Hough's conclusion. These cages are Millard v. Roberts, 202 U.S- 
429 (1906) and Twin City Bank ‘v. Nebeker, 167 U.S. 196 (1897). 
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In‘Millard'v. Roberts ‘a tax payer of the: ‘District of Columbia’ 
brought a ei in equity to enjoin the reasurer of the United States’ 
from paying out moneys of the District of Columbia pursuant to” ‘certain 
miacts of Congress on‘ the ground: that those acts wére: null and void be~ 


 eause they were revenue acts and had originated:in the Senate. . ‘The 


three Acts in question’ were entitled "An act to provide for: Sheet 
certain grade crossings of railroads in the District of Colwnbia, to’ 
require and authorize the construction of new terminals and‘tracks for’ 
the Baltimore & Ohio Railroad Company, in the City of Washington, ‘and’ 
for other purposes", "An act to provide for eliminating certain grade 
crossings on the line of the Baltimore & Potomac Railroad Company , in 
the City of Washington, District of Columbia, ‘and requiring said conipany 
to depress and elevate its tracks’and to enable it to relocate parts: ou 
its railroad therein, and for other purposes", and’"An act to ‘provide’ 
_,for’a'union railroad station in the District of ‘Columbia’ and’ for’ other. 
* purposés''. “The acts provided that the funds needed to reimburse the 
railroads for strrendering rights of Way and property and to cover the : 
cost of constructing new buildings and terminals should be paid: out of 
the proceeds of assessments and levies upon taxable property within the 
District of Columbia. The Court declined to hold the Act unconstitutional, 
because’ the revenue provisions were purely incidental to accomplishing 
the other purposes of the bills as expressed in their titles. While it 
is arguable that, under the theory of this case, the Agricultural Adjust- 
ment *Actits not a revenue measure, such a conclusion is probably not 
justified. The acts in question in the Millard’ case made no mention ae 
a purpose to raise revenue in their titles. They set up an elaborate’ 
scheme for improvement of the terminal facilities of the District ofa 
Columbia; to which purpose the tax provisions were incidental. The ~ 
Agricultural Adjustment Act, ‘on ‘the other hand, is entitled a revénue 
bill, and the tax provisions are an all-important element in the struc- 
ture of the Act. Undér the Agricultural Adjustment Act, considered in 
terms which are at all realistic, the tax provisions are palpably not = 
incidental. It is impossible to say that they provide merely for in- 
cidental revenue which could have been secured by mere appropriation from 
the general funds of the government... ‘The amounts involved necess-ry to 
‘effectuate the declared policy by use of the techniques of rental and 
henefit payments, rémoval of surplus, and expansion of markets, involve 
sums so large as to require new and additional taxation to augment the 
revenue of the government. That this was understood by Congress in 
enacting the measure is Sguonatrable by reference to the Congressional 
eee 


The Twin City Case is even weaker authority for the conclusion 
that the Agricultural Adjustment Act was not a revenue bill prior to 
its enactment. The act there involved was the National Banking Act of 1: 
1864 (13 Stat. 99), Section 41 of which imposed a tax, upon notes in 
Circulation of banking associations organized under the statute, the_ 
purpose of which was to meet expenses incurred in administering the 
statutes. The declared object of the statute was to provide for a 
national currency secured by bonds of the United States. _The Banking 
Act originated as a bill in the House of Representatives, and when it 
first passed the House, it included no tax provisions, which were later 
inserted in the Senate by way of amendment to the House Bill. Thus, 
although Mr. Justice Harlan did state that the Act was not a revenue 
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act in the tenvets sense, that point was not’ dinectly involved, for the 
Bill had originated in the House, and the mere fact that the tax, pro- 
visions were introduced in the Senate did not make it a revenue bill 
originating in the Senate. Rainey ve United | States, 232, -U.s. 310, (1914); 
Flint v. Stone Tracy .Co.; 220 U.S. 108° (1911). ~(See..also. point IJI infra) 
Furthermore, like the statutes’ involved in the Millard :Case, the. Bank- 
ing Act made no mention in its title of a revenue purpose and. the 
revenue sections were a ‘relatively Seda ag ie portion of “the, pole 


statute. 


There have been cases ‘in the anes federal odie antes hatte re- 
fused to hold bills with incidental revenue purposes unconstitutional 
because they originated in the Senate. Bertelson v- , Whites 65 Fed. 
(2d) ie is Cows ist, ae ‘United + oe ie James,’ Ditters Cas. No. * in 


_ Qwin Falls Can: era Gos Ve Foote, age I eas 583. (c. C.D. rite aera United 
States ve Norton, 91 U.S. 506 (1875). Viewed in the light of Judge 
Hough's decision in Hubbard v. Lowe, supra, and the other cases cited 
in support thereof, it is apparent that no little. uncertainty - attends 
determination oF the question whether a statute including both revenue 
and non-revenue provisions is a bill "for raising revenue" in the con- 
stitutional sense. Story on the Qonstitution (5th Ed. 1905)..Section 
880; V. Elliott, Debates on the: Federal Constitution. (1907) De. 417. As 
regards the Aevicaliurel mere Act, the fact that the. revenue pur- 
pose is-expressed in the title, and the all-important character of the 
tax sections, strongly suede the probability that, the courts: .would 
hold it a bill for raising revenue, and ‘would conclude that its. origin 


-. in, the Senate rendered it null and void. Certainly, the- e3 xtraordinary 


administrative complications and embarrassments which would attend such 
a result after a tax computed on the amended basis head been put into 

; effect make it unwise to run the risk of unfavorable determination, 
when ‘that. risk is as great’as the Sdeibetini show it tq.be., 2°73 


IIe The Bill, S.°3185, since it seats the mods ooh 
eelicuieine the rate of processing taxes levied | 
under the ap oN Nee ches esis ‘Act, is a 
revenue bill. 


Assuming the joer teh Adjustment Act to be a revenue bill, 
here can be no doubt but that the bill now under consideration is 
such. Section 2 amends Section 9 (c) of the Agricultural Adjustment 
.Act, which defines the term "fair exchange value", which is one of 
the two factors upon the basis of which the rate of processing taxes 
is calculated. It is apparent from the’ House and Senate reports on 
S. 3185 that the bill would result in’an increased rate of processing 
taxes On many commodities. It would'seem to need neither argument 
nor citation of authority to support the conclusion that a bill which 
amends a revenue act ‘by altering the provisions fixing the rate of 
taxes in such a way as to increase the amount of taxes hia be collected 
under ‘the act is itself a revenue bill. 


ees 
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III. The Bill, S. 3185 is not an amendment to a 
revenue bill, which the Senate may propose 
under Article I, Section 7 of the Constitution, 


The argument may be put forward that, since the Constitution ex- 
pressly empowers the Senate to "propose or concur with Amendments as on 
other Bills", the present bill, which amends the Agricultural Adjustment 
Act, could lawfully originate in the Senate. But this argument overlooks 
the fundamental distinction between "bills" and "statutes". The phrase- 
ology of the Constitution makes it clear that the Senate is empowered 
to propose amendments to bills; there is no mention of laws or statutes. 
And S. 3185 is not an amendment to a dill, for the Agricultural Adjust- 
ment Act, which it is intended to amend, has been completely acted upon, 
and after its approval attained the force of law and became a statute. 
Hubbard ve Lowe, 226 Fed. 135 (S.D.N.Y. 1915). Therefore the dill ¢. 
5185 is amendatory of a statute; it is not an amendment to a bill be- 
cause the Agricultural Adjustment Act is not a bill. 


‘IV. The bill S. 3185 originated in the Senate. 


Upon the reverse side of the enrolled bill §. 3185 is a certifi- 
Cation by the Secretary of the Senate that the Act originated in the 
senate. It has been held that the courts will not go behind the official 
certification of a bill's origin. Hubbard v. Lowe, 226 Fed. 135 (S.D. 
N.Y. 1915). Even if this decision were not followed, and the reports 
of Congress were examined, those reports show that the bill originated 
in the Senate. 


VY. Gonciviston. 


It is my considered opinion, in view of the circumstances here- 
inbefore set forth, that there is great question whether the bill S. 
3185, if approved by the President, would not. be null and void. Should 
the bill be approved, it would nevertheless be the duty of this Depart- 
ment to disregard all question of its .constitutionality, and proceed to 
enforce it until an authoritative decision from the Supreme Court should 
establish its unconstitutionality. For administrative reasons go clear 
as to obviate the necessity of statement, it would be most undesirable 
to be faced with the necessity of enforcing a statute of such question- 
able validity. I therefore conclude that there is serious objection 
to approval of the bill, and so advise you. 


Respectfully, 


Seth Thomas 
SOLLCL ors 
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COTTON OPTION-BENEFIT CONTRACTS — PRODUCER 
FRAUDULENTLY SECURING CONSSNT OF SHARE CROPPERS 


Where it is found that a producer fraudulently 
induced share croppers to give their 
consent to a 19334 cotton option—benefit 
contract entered into by him, or fraudu- 
lently induced them to sell cotton to him, 
the Secretary may: 


(1) withhold payment of any amounts 
which may be due in settlement of the 
option under the 1933 contract; 


(2) set off against amounts which 
may become due under the 1934-1935 
cotton contract, a Government claim 
arising out of the misrepresentation 
waich induced the execution of the 
1435, contract: 


(3) rescind the 1933 contract and 
recover back such part of the pay- 
ments made thereunder. 


(See also Opinion Noe 73. ‘(Opinion Section Memo- 
randum Noe 98 A) ) 


Opinion Section Memorandum No. 98 
Dated June 26, 1934, 
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indy 26, 1934 


MEMORANDUM TO THE COMMITTEE DESIGNATED 

TO DEAL WITH CONTROVERSIES BETWEEN LAND- 

LORDS AND THEIR. SHARE-TENANTS AND SHARE- 
CROFPERS 


In response to your inquiry with respect. to the remedies 


which are available to the Secretary or to the United States against 
Mr. #. H. Polk, on the basis of your finding that he fraudulently in- 
duced share-croppers to give their consent to a 1933 Cotton Contract 
entered into by him, or fraudulently induced them. to sell cotton to 
him, I submit the following: 


OPINION. 


it) ‘The secretary may withhold payment of any amounts which 


may be due in settlement of the option under the 1933 contract; 


(2) The Secretary may set off against amounts which may be- 


come due under the 1934-1935 Cotton Contract, the Government's claim 
' arising out of the misrepresentation which induced execution of the 
1955 Cotton Contract; 


(3) The Secretary may rescind the 1933 Contract and recover 


back such part of the payments made thereunder as the Courts may deter- 
mine. 


(4) The United States may maintain an action under Section 231 


Of Title 31 of the United States Code for a forfeiture of $2,000 and 
‘double damages. 


the 
for 
the 
ent 
his 


Statement oi of Facts 


The report of the investigators indicates that Polk purchased 
cotton from the share-croppers prior to entering into the contract 
reduction of acreage with the Secretary. However, excerpts from 
affidavits made by the complaining croppers suggest a rather differ- 
Situation. Paraphrased, the allegations are that Polk stated to 
croppers that the Government was prepared to pay $11.00 an acre for 


plowing up cotton and asked them how much of their cotton they wished 
to destroy under this arrangement. Ay 


ment, 


These allegations indicate a not uncommon contractual arrange- 
fees, the landlord secured an agreement from the croppers to 


_ plow up for a specified consideration, instead of purchasing the cotton 
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outright from the croppers. Upon the basis of the representation 

that the Government was paying $1700 pervacre tor clowing up cotton, 
the landlord sought either to obtain the entire property rights in. the 
cotton, or to secure the consent of the share-croppers to the plow up. 
In point of fact, the Government was paying a cash benefit of $17.00 an 
acre, or a cash benefit of $11.00 an acre »lus a cotton option worth 


apvroximately $10.00 an acre. In short, the property right in the cotton, 


or the-agreement of the share-croppers to plow up, was secured by a 
clear misrepresentation of fact. It is not clear from the record as 
to whether the details of the cotton program had been announced at the 
time the misrepresentation was made, but this would not seem to be 
significant as the landlord either misrepresented known facts, or 
represented to be true, facts the truth of which he did not know. It 
also appears that the landlord gave certain credits to his share- 
croppers on his books in a number of instances approximately $11.00, 
with discounts, however, for usurious interest. In some cases, no 
amounts were paid out. 


Discussion 


The landlord represented that he had obtained the consent of 
all lienholders and/or others having an interest in the crop. In 
point of fact, that was not so, regardless of which alternative state 
of facts may have existed. - 


(1) If there was a sale of the cotton to the landlord, 
induced by false or fraudulent representation, then it 

was a voidable sale, and an equitable interest remained 
in the share-cronner. 


(2) ‘If, on the other hand, the landlord merely obtained 
the share-cropper's consent by misrepresentation, clearly 
such share-cropper retained an interest in the crop. 


Having established that the contract was secured by misrep- 
resentation, the question of what remedies are available is presented. 


(1) Section 300 of Cotton Regulations, Series 1, provides that: 
"If the producer does not obtain the consent and 
signature of all lienholders and/or other parties 
having an interest in the crop on the acreage to be 
withdrawn from production, and the Secretary enters 
into a cotton contract with the producer with or with- 
out knowledge of the lack of consent of such interested 
party or parties, the Secretary shall have the right 
at any time to withdraw from such contract, or to with- 
old benefit payments until the consent: of all such 
interested parties has been obtained or the matter has 
been otherwise adjusted." 


pe 
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"Benefit Payment" is defined in Section 100 of the same 

Regulations as} ; 
"Acash payment moving from the Secretary of : 

Agriculture to the producer in consideration of ‘the 

reduction of cotton acreage pursuant to subsection 

(1) of paragraph II of the offer to enter into cotton 

ontion—-benefit or benefit contracts." ‘(Underscoring 

added). : 


"Option arse is defined as: 


with a cotton-option cor Pte Berean “to subsection 

(2) of paragraph II of the offer to enter into cotton 
option-—benefit or Bones 1% contracts.'' (Underscoring 

added). 


While it might be argued that Section 300 authorizes only ‘the with- | 
holding of benefit payments and that this remedy is exclusive, and 
While it might be argued that Section 300 authorizes only the with- 
holding of benefit payments and that this remedy is exclusive and con- 
sequently that any amounts due in settlement of the option contract — 
cannot be withheld, this argument clearly cannot be sustained.’ The 
right to withdraw from the contract is specified in Section 300 as 

a remedy additional to the right of withholding benefit payments. The. 
use of the disjunctive clearly sustains thise This provision of the 
regulations authorizing withdrawal from the contract or the withholding © 
of benefit payments would seem to be merely a recitation of rights | 
existing in the Secretary, except for that portion of the language 
authorizing the Secretary to withdraw or withhold benefit payments, 
even though he entered into the contract with knowledge of the lack of 
consent of interested parties. Assuming, 2s seems reasonable, that the 
option is not an independent contract, but constitutes consideration — 
under the single and indivisible option-benefit contract, upon dis-— 
covery that the producer has not obtained the consent of all. lien 
holders, or has fraudulently obtained such consent, there would remain 
no further obligation of performance by the Secretary. He may, under 
Section 300 of the Cotton Regulations, supra, withdraw from the con-"" 
tract and withhold payment of the amounts due in settlement of the 
option. 


In connection with the withholding of option payments, there 
are two situations: 


- 
’ 


(a) Where the option has not been exercised or was exercised ~~ 
apart from the Cotton Pool Agreement. 


(b) Where the optionee was permitted to exercise the option 


‘under the Cotton Pool Agreement. 


In "(a)" there appenr to he no-additional difficultie Upon 
Call of the option and sale of the Gotton by the. Secrstary ae ie 
provisions of the agreement relating to the disposal of cotton afte 
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call and payment of any surplus in excess of six (6) cents and necessary 
carrying charges to the optiones, there would seem to be no question 

but that there would be an obligation of the United States. to the 
optionee, and that payment of this obligation may be withhéld by reason 
of the optionee's breach. 


A more difficult question is raised in "(b)". In that case 
the situation presented is briefly as follows: The optionee exercises 
his option in full settlement of his rights, privileges and benefits 
arising out of the option. In so exercising his option, he authorizes 
and directs the Secretary to sell to him cotton covered by the option. 
The optionee appoints the manager of the cotton pool his trustee of 
all right, title and interest which he may have in the cotton delivered 
to the pool pursuant to his authorization and direction. Participa- 
tion Trust Certificates are delivered to the optionee by the pool mana- 
ger entitling him to participate in benefits derived from overation of 
the pool. The pool manager agrees to make an "Initial Distribution" 
of four (4) cents per pound or twenty ($20.00) dollars per bale, the 
money for such payment to be obtained by borrowing from the Commodity 
Credit Corporation when the cotton is sold. The pool manager, after 
paying charges incident to the operation of the pool, pays the Secre- 
tary six (6) cents per pound for such amount sold, plus interest on 
loans made to the Secretary to finance the acquisition and/or carrying 
of the cotton, The loan from the Commodity Credit Corporation is paid 
off and then, after all debts and liens against the cotton have been 
discharged, and expenses paid, the remaining proceeds are distributed 
ratably to the holders of the Trust Certificates. After sale to the 
optionee and delivery of the cotton to the pool manager for disposition 
ae outlined above, the amounts received by the 1001 manager upon sale of 
the cotton would not be public monies and the obligation of the pool 
manager to pay to the optionee on the Participation Trust Certificates 
would not be an obligation of the United States. 


However, the cases would seem to,.support a position that the 
original cotton contract between the Secretary and the landlord could 
properly be rescinded by the Secretary upon discovery of false or fraud- 
ulent representations. (See infra, point 3). Granting this, the option 
also would be rescinded by the Secretary es it constituted part of the 
consideration 'for the original cotton contract. Likewise the Pool Agree- 
ment providing for sale of the cotton to the optionee and delivery to 
the pool manager, as trustee, for disposition, would seem to be equally — 
subject to rescission upon discovery of the false or fraudulent repre-" 
sentations. The pool manager, trustee for the optionee, could stand in 
no better position than the optionee. If, therefore, the sale to the 
opbionee and delivery to the pool manager may be rescinded, this rescis- 
sion would result in the return of the cotton to the Secretary and a re- 
version to the position, as between the optionee and the Secretary, existi 
where no sale to the optionee and delivery to the cotton pool had taken 
place. In this case, the contract having been rescinded, the right to 
withhold payments would follow according to. the arguments set forth above. 
; _By way of caution, it may be added that ‘this conclusion assumes 
that the option-benefit contract is a single, indivisible contracti. 
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If this is so, no question of set off arises, as the Secretary may 
simply withdraw and refuse further performance of the contract. If 
the option-benefit contract is divisible into option and benefit-—pay- 
ment contracts, then the Secretary may set off against payments due 
under the option a claim for recovery of the benefit payments already 
made. (See points 2 and 3 infra) 


ee A second possible remedy to be considered is the right of 
the Secretary to set off the claim against the landlord arising out 
of fraudulent. representations made: in: connection with the 1933 cotton 
contract. against amounts ‘which may become due such: landlord under a 
1934-35 cotvon contract. Admitting that the United States has a claim 
against the landlord based’on such misrepresentations, and that obliga- 
tions under 1934-435 cotton contracts are obligations of the United States, 
payable out of public moneys, there is a right, if not a duty, to’set 
off the one against the other. 


When asked whether debts due the United States from farmers 
must be set off against rental or benefit payments due them, the Act- 
ing Attorney General, in an opinion dated August 8, 1933, advised 
the Secretary of Agriculture that the duty of making set-offs under 
Section 227 Pov le a US. Cy ALY aS akin ted te judgments. The 
Opinion states: — 


“The rignt of the United States to withhold or set 
off money due to a person 'against a debt due by such 
person to the Government has been recognized and exer-— 
Cised since the early days of our Government. It is 
not dependent upon the existence of a statute, but it 
is the common right which belongs to every creditor 
to- apply moneys payable by him to his debtor in settle- 
ment of sums due him by the debtor". 


he Acting Attorney General also quoted from Gratiot v. United 
States, 15 Pet., 335, 370 (1841), where the Court said: *-" “” 5 


"The United States possess the general right to 

apply all sums due for such pay and emoluments, to 

the extinguishment of any balances due to’ them by 

the defendant, on any other account, whether owed by 
him as a private individual, or as chief engineer. It 
is but the exercise of the common right, which belongs 
to every creditor, to apply the unappropriated moneys 
of his debtor, in his hands, in extinguishment of the 
debts due to him". Re 


It is well settled that where a person is indebted to the 
Government under one contract, the Government may set-off without 
sé6parate action an amount owing by that person under another contract, 
See Barry ve United States, 229 U.S. 47; Emery v. United States, 13 F 
(2d) 658: and Taggart'!s Case, 17 Co. Cl. Rep. 322. In the Barry case 
contractors failed to deliver coal in accordance with the terms of 
their contract. The Government purchased conl to meet its immediate 
needs, which coal had a fuel value of $3193.32 less than that which 
the contractors were to deliver. This amount the Government retained 
from money due the contractors under: a later contract. In affirming 


<ee | 


judgment for the Government, the Court, held: 


te The liability might have been, asserted by the 
Government in an action; but it might, as it did, — 
charge it up as a set-off against its own liability. 
It would be folly to require the Government to pay 
under the one contract what it must eventually recover 
for a breach of the other". (Page 53 of opinion) 

Assuming the general right of the United States to set-off 
money due persons against debts owed to the United States, it may be 
asked: What is the debt owed by the landlord in this case to the 
United States? Has the United States such a claim against this land- 
lord as to entitle it to withhold or set-off against such claim money 
due under a 1934-35 contract? The United States does not have to re- 
duce its claim to judgment, and it seems to be sufficient for the pur- 
poses of set-off if the Government takes the position that there is 
money due and owing to it, or which it can recover by taking proper 
proceedings against the particular individual. 


It has been suggested that possibly the exercise of the right 

of set-off might relieve the optionee of obligations to perform under 
the 1934-35 contract. The law apparently’ does not recognize automatic 
set-offs. A set-off can be accomplished only by court action, unless, 
in the case of the United States an administrative determination set— 
ting off money due a person against an amount claimed to be owing to 
the United States is concurred in by such party. In the ordinary case 
of liquidated bilateral obligations, where the one owing the greater 
amount pays only the difference, though in legal theory an action may 
be brought against him on the whole debt to which he would have no 
"defense" in the technical sense. The Court would permit a set-off so 
hat the judgment would be merely for the difference. The suggested 
argument reasons from cases involving independent covenants. For ex- 
ample, breach of a covenant for repairs under a lease, which entitled 
the leasee to damages, will not afford him the remedy of set-off with— 
out court aid. If he refuses to pay the entire rent, attempting to set- 
off the amount due him by reason of the breach of the covenant for re- 
pairs, the landlord may have his action of ejectment. Thus it might 
be argued that failure of the Government to pay the entire amount due 
under the 1934-35 contract, by setting off a portion of the benefit 
payment against its claim asserted against the optionée under the 1933 
contract, would constitute a branch of the 1934.35 contract and would 
justify the optionee in refusing performance on his part. But no case © 
aas ever held or suggested that exercise hy the Government of its 
right of set-off constitutes a breach of the contract against which 
Las ieee +s taken, and such a determination seems most improbable. | 

> policy of the statute cited above is to protect the Government . 
against the necessity of making payments to any person in excess of the | 
net amount of moneys owing to him under all existing contracts and : 
Claims. To hold that the exercise of the right constitutes a breach of : 
the contract against wstch the deduction is talten would seriously ob | 

atute and diminish the value of the right. 


— 


3e The Secretary.may have resort to’ the courts to obtain res- 
Cission of the contract. The' landlord, when he executed the Offer, 
represented that he had obtained and trenent feeders the Secretary the 
written consent of all lienholders and/or other persons having an 
interest in the-crop. In point of fact, he failed to reveal the names 
of the share-croppers or the nature of their interests in the cotton, 
and did not secure their written consent as required. Paragraphs 3, 
4 and 5 of the 2 pe glad ian ah 


N33 This crop is | subject to lien in favor oft 


P Lietievouhesy. | NATURE OF LIEN "ADDRESS 


(After the name of the holder of the lien, in- 
sert nature of the lien, as landlord and/or 
mortgagee) 


"th, Consent in writing of the lien holders has been 
-or will be obtained by me before any part of the cotton 
planted is taken out of production and/or before receipt by 
me of any benefit which may accrue to me hereunder. 


"5. If this offer is accepted I shall conform to 
such regulations as are or may be prescribed by the Secre- 
tary of Agriculture or authorized by him pertaining to the 
purposes of this offer". 


In Paragraph 12 of the Offer the landlord warranted "the correctness 

of all matters and facts stated as such" and obligated himself "to 

the performance of all obligations.imposed" thereby or by regulations 
promulgated by the Secretary. Reference to Sections 200, 205, 209 
and 352 of Cotton Regulations, Series 1, will clearly demonstrate that 
the procurement of consent from lienholders and other interested per- 
sons was an important element of the contract. These Sections provides. 


"smc. 200. Any producer, as defined above, who i 
owns or rents cotton lands and has or will have legal 
ownership of the cotton crop produced in the year 1933 
on such land is eligible to become a party to a cotton 
contract with the Secretary. Where ownership is in. | 
more than one person, all who are interested as owners 
must sign the offer either as principal partic. or’ 2s 
consenting parties". 


"SEC. 205. All lien-holders and/or other persons 
having an interest. in the 1933 cotton crop now being 
grown on the lands embraced in any producer's offer, if 
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they consent to such offer, must indicate such consent 
by signing their names at the place provided for that 
purpose on the offer". 


"SBC. 209. No lienholder, in consideration of signing 
the consent agreement contained in the offer to enter 
cotton option-benefit or benefit contracts, may enter or 
attempt to enter into an agreement with any producer 
whereby the amount of the debt secured by a lien*held by 
him against the crop of such producer is increased, or the 
due date of such debt made earlier. Any lien holder “who 
enters or attempts to enter into such an agreement shall 
be guilty of a violation of these regulations, and any 
such agreement shall be null and void". 


"SHC. 352. The Secretary undertakes to make compen- 
sation to the producer, whether by cash payment only or 
by-cash payment plus a cotton-option contract, only after 
due proof of performance by the producer, as prescribed 
in regulations and/or instructions" 


It is submitted that the landlord clearly was called upon to list the 
names of all lienholders or others having an interest in the crop and 
to obtain the written consent from all such lienholders; and further, 
that when he warranted the correctness of facts stated in the Offer, 
oe in fact represented that there were no :such interested persons and 

ence that there were no such persons from whom he should obtain such 
ei consent. If he described himself as owner of the cotton, it 
seems that a strong argument can be made that he misrepresented the 
true ownership in the crop. At most, under the facts as they appear, 
the landlord obtained only a voidable interest or title in the cotton - 
an interest secured through fraud or misrepresentation practiced upon 
the share-croppers. Had the exact nature of his interest beén known, 
the Secretary clearly would not have approved the Offer and entered 
into the contract. Among other things the Secretary contracted for 
the right to enter upon the land and, at his discretion, take such 
action as he might see fit to destroy the cotton. It may fairly be 
said that the Secretary, in: approving. the Offer, relied upon the 
representation that the landlord had such a clear title to the cotton 
a8 to give him the unquestioned right to contract with the Secretary — 
ror its destruction. 


: That nondisclosure may amount to misrepresentation is well es-— 
tablished, especially where the facts are peculiarly within the know- 
ledge of one party and there is a duty to disclose them. See Clark On 
Contracts (lth Hd., 1931), Sections 137 and 141. It is also clear that 
these misrepresentations were as to material facts While materiality 
may sometimes be difficult to establish, the above ees states that 
it is generally recognized that a representation is material if, had 
it been known to be false, the contract -would:not have been entered 
into. In this connection, Section 300 of the Regulations, quoted above 
is pertinent. Materinlity of the representations, maybe established 
on other grounds. “As stated previously, the Secretary contracted for 
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the right to enter upon ‘the land dnd destroy the crop in the event it 
was not voluntarily destroyed by the other contracting party. Para- 
‘graph 10 of the Offér provided; 


"10. The Secretary. shall have the right, through 
any person designated under his authority, of ingress 
and egress to.and from the land: embraced in this offer, 
and may at his discretion take such: action as he may 
see fit to take ‘out of .cotton production the acreage 
covered by this offer by any means at his disposal, I 
hereby agreeing that no person, acting upon the authority 
of tie Secretary of Agriculture, shall be liable in any 
way for any damage which may result from any reasonable 
action taken by such person to take out of cotton produc- 
tion any of the acreage covered by this offer in the 
event I fail-to perform the requirements of any regula- 
tion with reference thereto after this offer shall have 
been accepted even: though I may théréafter refuse to 
accept any benefit hereby provided for." 


The Secretary or his agents might have been prevented by injunction 
from exercising this right, for all persons having: an interest in the 
crop had not consented to its destruction. See Colorado v. Toll, 
268 U.S. 228, where it was held that a bill in equity is a proper 
remedy to restrain or enjoin a federal official from doing acts that 
it is alleged he has no authority to do. A further ground of ma- 
teriality may be suggested, to wit, that in entering into the cotton 
Contract it was the purpose of the Secretary, in requiring that the 
Written consent of all interested persons be obtained to make sure 
that the benefit and option payments would be fairly distributed 
among all having an interest in the crop. . This is evidenced by the 
following comment appearing on pnge 3, paragraph 2 of a pe ei 
entitled "Instructions to Field Workers"; 


"x * * Where legal ownership is in more than 

one person, all who are interested as owners must 
sign the contract form, either as principal parties 
or as consenting parties, before it can be accepted 
by the Secretary of Agriculture. It is assumed that 
agreements by the operators and their tenants will | 
provide for division of payments in hated ats to 
their interest in the crop." 


By requiring every producer to obtain the written consent of all per- 
sons having an interest in the crop, it was contemplated that in the 
Ordinary course of bargaining a fair distribution of the benefits 
woudd be made. This technique offered a convenient method of admin- ° 
istration and. was certainly proper for the Secretary to ue for ther 
purpose intended. 


It is well established that contracts may be rescinded for fraud * 
honest misrepresentation of material facts will justify rescission. Fai 


few quotations from Williston On Contracts will outline the general 
underlying principles. 


or misrepresentation, and it is quite.generally recognized: that even © " 


Bey 


"Tt is not necessary in order. that :a contract | 
may be rescinded for fraud or misrepresentation 
that the party making the misrepresentation should 
have known that it was false. Innocent, misrepre~ 
sentation is sufficient. For though the represen- 
tation may have been'made innocently,.it would be 
unjust to allow one who has made false representa- 
tions even innocently, to retain the fruits of a 
bargain induced by such representations. * * *!! 
(Sect. 1500) 


"Tt ig laid down in the cases that-a misrepre- 
sentation must be material in order that the law 
may take notice of it as a fraud. If, however, a 
party to a bargain has made misrepresentations for 
the purpose of inducing action by the other, and the 
other party has acted, relying wnoon the misrepresentations, 
it seems that the former should not be allowed to deny 
that misrepresentations which have effectively served a 
fraudulent purpose were material... This in effect is 
saying that any misrepresentations which were 
intended to bring about a particular result and 
which do bring about that result are sufficiently 
material. * * *" (Sect.. 1490) 


"In a suit in equity for rescission a plain- 
tiff who has received consideration commonly offers 
in his bill to restore the consideration, and 
whether such an offer is made or not the decree 
in such a suit will provide, not simply for the re- 
turn by the defendant of what he has wrongfully ac- 
quired, but for the restoration of the consideration 
by the plaintiff. The same principles apply where 
rescission is exercised without the aid of equity. 
The injured party must make an offer to restore what 
he has received on condition of receiving in return 
what he was defrauded into parting with, and if the 
offer is rejected must hold ag bailee what he has 
received and refrain from exercising acts of owner- 
ship.’ The place of return is the place of the 
original delivery.. Accordingly, if the defrauded 
party is unable to restore what he has received, 
rescission is impossible." (Sect. 1529) 


The rule that the defrauded party will not be entitled to rescission 
if he is unable to restore what he has received is subject to ex— 
ception... Thus Williston points out, in Section 1530, (Vol. III; 1922) 
that if the consideration was worthless, it need not be returned; and 
that in particular cases if it is equitable to allow rescission with-— 
out complete or perfect restoration of the consideration, the modern 
tendency favors relief. In other words, the rule is an equitable one, 
and impossible, or unreasonnble things, which do not tend to’ accomplish | 
equity in particular transactions, are not required. . Williston also _ 
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observes that where circumstances permit, the courtshave allowed as 
a substitute for restoration of the. consideration a deduction of the 
amount of it from the recovery against. the wrongdoer, and concludes 
that; this.is the most. satisfactory disposition of many cases. 


. Clearly, the Government in this case cannot return to the land- 
lord the crop which has been destroyed. That such an inability would 

not vreclude the Government from invoking the aid of an equity court 

to rescind the contract ,seems quite clear. In the case of In Re Amer- 
ican Knit Goods Mfg. Co., 173 Fed. 480 (1909), suit was instituted to 
rescind three contracts and to obtain the return of unpaid yarn delivered 
under the contracts. Though relief was denied in this instance on the 
groimd there had been no misrepresentation of material facts, the 

court in answering the contention that the relief should be denied be- 
Cause petitioners had not returned what they had received, said: (p.482) 


'The trustee objects that the petitioners are 

not entitled to rescission because they have not returned 

‘or offered to return what they have received from the 

bankrupt. This would be true in an action at law where 

the rescission was the act of the party, but it is not so 
‘ ‘in equity where rescission is asked for of the court. In 
. the latter case all equities will be protected in the 

decree. “Allerton v. Allerton, 50 N.Y. 670; Vail v. Rey- 

nolds, 118 N.Y. 297, 302, 23 NE. 5Ol- 


The trustee also claims that the petitioners are 
“not entitled to rescission because there is no evidence 
‘of any intentional misrepresentation by the bankrupt or 
its officers. This at least in equity is not necessary. 
Tlie misrepresentation of a material fact upon which the 
other party relies, qven if innocent, is good ground for 
rescission. Hemmond v. Pennock, 61 N.Y. 145; Carr_v. 
National Bank & Loan Coe, 1607 N.Y. 379» 60 Nes. 649; 
S2 Am. St. Reve 725; Smith v. Richards, 1}, Pet. 126, 36; 
10 Le Hd. 42; Doggett v. Emerson, 3 Story 700, Fed. 
Casw Noe 3, 960; Kell v. Trenchard, lie Fed. 1G); Oar inl 
Be Cis ktere es! . ; 


The Supreme Court of the United States has several times recog- 
nized that when the United Strtes is vindicating its dominion over 
public lands. by suing to rescind and cancel contracts, leases and 
conveyances, underlying principles of equity may not be applicable. 

In the case of Pan American Company ve United States, 273 U.S. 456, 

the United States sought to cancel two contracts and leases of lands 
in the Naval Petroleum Reserve. It was held that equity did not exact 
as a condition to the relief, sought that the defendants be compensated 
for the cost or value of work performed or fuel. furnished under the 
contracts. See also Causey ve- United States, CuO U. Se 399; Heckman 
v. United States, 224 U.S. 413; and United States v. Trinidad Coal Co., 


7 U.S. .160; 


The Supreme Court has also recognized, in a suit between indiv- 
iduals, that the rule requiring one who seeks rescission of a contract 
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to restore what.was received under the contract is one of justice 

and equity, and must be reasonably construed. and applied. Thackrah 

ve Haas, 119 U.S. 499. In that casé” the ‘plaintiff asked for cancella- 
tion of an assignment or transfer of his property valued at $80,000, 
fraudulently obtained for $1200.00. In the complaint the plaintiff 

had requested that enough of the property be sold to repay the $1200. 00 | 
as he could not raise that sum.’ The court reversed the judgment 

which had sustained demurrers below, saying pe 02) % 


"The plaintiff, without any fault of his, veing 
unable to repay the consideration of the fraudulent 
transfer, equity will not require him..to do 30 as 
a condition precedent to granting him relief, but 
will make due provision, in the final decree, for the 
repayment of that sum out of the property recovered. 
Reynolds v. Waller, 1 Wash. Va. 164; Allerton v. 
Allerton, 50 N.¥. 670; S.C., more fully stated in 
Harris ve Equitable Assurance Society, 64 N.Y. 196; 200." 


While it is generally stated that in-order to obtain rescission 
of the contract the complaining party must show that he has suffered, 
or likely will suffer actual loss or injury, there are many decisions 
which repudiate altogether this rule. In Section We of Black on” 
Rescission and Cancellation (2d Zd., 1929) it‘is stated that these 
cases, though they admit the necessity of showing actual damage where 
the action is in tort, maintain that misrepresentations made willfully 
with intent to deceive and to induce one to enter into a contract 
which he would not otherwise have made, furnish ground for. its res-— 
Cission, irrespective of the question whether or not the complaining 
pirty has sustained any loss, injury or damage. Likewise, in Section 
1525 of Williston On Contracts (Vol. III, 1922) it is said: "It is not 
necessary that actual damage shall have’ REE RS a from fraud in order 
to justify rescission." ; . 


The following quotation, taken from the case. of King v. Lamborn, 
186 Fed. el, 29 (1911), indicates that at least two federal cases seem‘ 
to support the proposition that a complaining party need not show 
loss, injury, or damage in order to be entitled to. rescission of @ 
contract: 


"As was said by Archbald, DeJ., in Mather v. 
Barnes, etc. (C.C.) 146 Fed. 1000, 100%: t 


"'The general principles upon which a suit 
of this kind proceeds are too well settled to 
need the citation of authorities. A misrep- 
resentation with regard to material facts by | * 
which a purchase of property is intentionally em 
induced amounts to a fraud which vitiates the 
transaction, and entitled the purchaser to be 
relieved. * * * Neither does it matter if 
misrepresentation be proved that the bargain, 
even so, was a good one,’ from: which the pur- 
chaser is Lake 19 to sustain no loss. In an 
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‘action of deceit; no doubt, this would be | 
relévant on the question of damages’in order 
_.to show that there were none; *.* * but not so 
_wpon a bill to.rescind., Hansen ve Allen, 117 
Wis. 61, 93 N.W.. 05; Clapr've Greenlee, 100 . 
Iowa, 586, 69°N.W. 1049. The purchaser is an- 

. titled to the bargain which he supposed and was 
led.to believe that he was getting, and is not 

to be put off with any other, however good. 
It is of no consequence in the present instance, . 
‘therefore, that the plaintiffs got coal lands 
wf intrinsic value, which are worth perchance’ 

‘all that was paid for them, if they were fraud- 
“ulently induced to believe by representations 
for which the defendants are responsible that 
the upper Freeport vein, for which they nego- 
tiated, underlaid the whole property, whereas, 
in fact, it extends over but. a comparatively 
limited part.! | 


"The principle is pointedly illustrated in. Hansen 
ve Allen, the casé cited by Judge Archbald. The plain- 
tiff was shown one piece of land, but purchased another, 
believing in reliance upon the representations of the 
agent of the vendor that he was purchasing the one sulown 
him. In deciding the case, Cassaday, C. Je, speaking for 
the.courts said:: — 


.MITt ig clained that éven if the plaintiff 

wag iniaced te make thé contract ty such frau, — 
yet there is a failure on the part of the 
plaintiff to show that he was actually damaged 
by reason of such fraud. It is' enough to say 
that the plaintiff was entitled to have the 
particular piece of timbered land with a stream 
of water upon it which had been pointed out to. 
him, and for which he had actually contracted, 
instead of a different piece of land situated 
at some other place.! 


"So it was directly held in Maclaren Ve Cochran, 44 
Minn. 255, 258, 46 N.7. 408,409; 


"1Tf a party is induced to enter into a con- 
tract by fraudulent representations as to a 
fact which he deems material, and upon which 
he has a right to rely, he may rescind the 
contract upon the discovery of the fraud, and 
the party in the wrong should not be heard to. 
say that no real injury.can result from thes 
fact misrepresented.? | 
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"To the same purpose, ‘gee Williams v. Kerr, 15e Pa. 
560, 25 Atl. 618; Potter v. Taggart, BueWis. 395, 11 
NeW. 678; Martin v. Hill, 41 Minn. 3375 YS NeW. 3373 
Harlow v. LaBrun, 151 N.Y. 278, 45 N.E. 859; Wainscott 
ve Occidental Bldg. & Loan Ass'n. 98 Car. 243, a Pac. 
88. 14 Am. & Eng. Ency. of Law, (ed Bd. Dy iho. 


"authorities are cited, none from the federal courts, 
however, which are in apparent conflict with these. 
Among them are the following: American Bldg. & Loan. 
Ass'n., 4S Neb. 455, 67 NeW. 500; Jakway v.‘Proudfit, 
76 Neo. 62, 106 No 1039, 109 NeW. 388; Cochran v. 
Pascault, 54 Md. 1: Wenstrom Consolidated Dynamo & Motor 
Coe Ve Purnél len oelidwe 1S esau 134; Bom ve Rosser, 
131 Ala.) 215,/31 South: 450, »Butgaheyn ieee anpeal to 
our judgment as founded unon the better reasoning or 
voicing the sounder rule." 


Obviously, it would be difficult to demonstrate in these cases 
that the Government has sustained actual pecuniary loss or injury, 
but it is evident that the Government did not get exactly what it 
bargained for. It may be argued that the fraud or misrepresentations 
of the landlord have detrimentally affected the Government's program 
of adjustment of production, and to this extent there certainly has 
been damage or injury. On the theory that portions of the benefits 
were intended for the share-croppers, it may be said that the landlord 
has attempted to prevent such cropners from receiving money intended 
for them. Such interference not only injuriously affects the croppers, 
but hampers the Secretary yr carrying out the policy of the Agricultural 
Adjustment Act‘ 


4. An additional sae is available to the Secretary under 
Section 231 of Title 31, UsS.C.A., which provides: 


"Any person not in the military or. naval 
forces of the United States, or in the militia called 
into or actually employed in the service of the 
United States, who shall do or commit any of the 
acts prohibited by any of the provisions of Section 
60 of Title IS, shall forfeit and pay to the United o: 
States the sum 6f $2,000. and, in addition, double 
the amount of damages which the United States may “have 
sustained by reason of the doing or committing such 
act, together with the costs of suit; and such for- 
feiture and damages shall be sued for in the same suit." 


pection 60 of Title 16 Wid Oy Mer referred to in the above statute pro- 
vides: : 


"Thoever shall make or cause to be made or. 
present or cause to be presented, for payment or 
approval, to or by any person or officer in the 
Civil, military, or naval service of the United 
States, or any department thereof, or any corpora- 
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tion in which the ‘United States of America is a 
stockholder, any claim upon or against ‘the Govern- 
ment of the United States, or any department or 
officer thereof, or any corporation in which the 
United States of America is a stockholder, knowing 
such claim to be false, fictitious, or fraudulent; 

or whoever, for the purpose of obtaining or aiding 

to obtain the payment or approval of such: claim,’ or. 
for the purpose and with the intent of cheating and. 
swindling or defrauding the Government of the United 
States, or any department thereof, or any cor-_ 
poration in which the United States of America is 

a stockholder, shall knowingly and willfully. falsify 
or conceal or cover up by any trick, ‘scheme, or. de- 
vice a material fact, or make or cause to: be made 

any false or fraudulent statements or representa- 
tions, or make or use or cause to be madé or used - 
any false bill, receipt, voucher, roll, account, claim, 
certificate, affidavit, or deposition, knowing the same 
to contain any fraudulent or fictitious statement or 
entry, shall be fined not more than $10,000. or im- 
prisoned not more than ten years, or both," 


It is provided in Sections 232, 233, 23h, anal 235, of Title Bee 
U.SeC.As, that for violations of Section 231 suit: may be instituted 
either by the United States, or by individual persons: for. themselves 
as well as the United States, and where such suit is brought by in- 
dividuals they are entitled to receive one-half of. the amount of the 

forfeiture and one-half Of the damages recovered and. collected. These 
sections provide: 


- Section ChAes ae 
"The several district courts’ of tne United - 
States, the Supreme Court of the District. of 
Columbia, the several district courts of. the 
. Territories of the United States within whose 
‘" jurisdictional limits the person PEE or com- 
mitting such act shall be found, shall where- 
‘goever such act may have been done or committed, 
have full power and jurisdiction to hear, try., 
and determine such suit. Such suit may be 
brought and carried on by any person, as: well: 
for himself as for the United States; the same, 
shall be at the sole cost and charge of such person, 
and shall be in the name of the United States, but’: 
shall not be withdrawn or discontinued without « 
the consent, in writing, of the judge of the court 
and the district attorney, first filed in the case, 
setting forth their’ reasons Gor cack ries caguciny i 


‘Section ee Ma 
5 "It shall be the duty of the Pind Was 
trict attorneys of the United States for the 
respective districts, for the District of Colum-, 
Dia, and for the Carey Territories, to be dili 


gent in inquiring into Aly violation of the pro- 
visions of Section i PET oe this title ‘by persons | 
liable to such suit, and found within their respec- 
tive districts or Territories, and to: cause them 

to be precestey against in due form of law for the 
recovery of such’ forfeiture and damages. And such, 
person may be arrested and held to bail in such sum 
as the district judge may order, not exceeding the 
sum of $2,000. and twice the amount of the damages 
sworn to in the affidavit of the person bringing 
the suit.! 


Section 234. 


7 othe person' bringing said suit and prosecuting 

it to final judgment shall be entitled to receive one- 
half the amount of such forfeiture, as well as one-half’ 
the amount of the damages he shall recover and collect; 
and the other half thereof shall belong to and be paid ~ 
over to the United States; and such pérson shall’ be en- 
titled to receive to his om use all costs the court may 
award against the defendant, to be allowed and taxed 
according to any provision of law or rule of court in 
force, or that shall be in force in suits between private 

- parties in said court; PROVIDED, That such person shall be. 
liable for all costs incurred by himself in the case, i. 
and shall have no claim therefor on the United States." 


Section’ 245% . 
‘MByery such suit shall be commenced within six 
years from the commission of the act, and not afterward." 


It has been held that the remedy given by these sections is 
merely cumulative and that the right of the United States to°sue for 
the recovery of money obtained from it by means of fraudulent claims 
existed at common law. Thus the court in Pooler v. United‘ States, « 
le7 Fed. 519 held that the United States could in seeking to recover 
amounts wrongfully received by a person as an alleged: pensioner, 
elect to sue either at common ‘Taw or bring an ‘action under the above 
statutory provisions. It was also pointed out that the remedy given 
by these’ sections 


"igs strictly penal; and not only 50, ouhe 

qui tam, and theréfore under no rule of 
interpretation can it be regarded as ‘super-_ 
seding the prior right ‘of ‘the United States | h, 
to proceed at common law." ul 


In conclusion, it cholla be noted that the Secretary is author- 
ized under the Act to make benefit payments in connection with the re- 
duction of production provided for either by agreements with producers 
or by other voluntary methods. In the instant case the ‘cotton. was 
actually plowed under ‘pursuant “to the terms ‘of the contract, but, the 
share-croppers whose interest was obtained through fraud or misrepre- 
sentation may be said’ to have taken some part 3 in the reduction of pro- 
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on. In our opinion there has been a reduction of production 
red by voluntary means and the Secretary would be authorized to 
benefit payments to the share-croppers. It is submitted that 
witable provision which the Secretary should make for these 
‘e-croppers would be to pay them the percentage of the benefit 
vent and the option settlement money which would be equivalent 
heir interest in the cotton which was destroyed. 


Prancis M. Shea, 
Chief, Opinion and Brief Section, 
Office of the General Counsel. 
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Now 63 


AUTHORITY OF AGENTS OF THE DEPARTMENT 


OF AGRICULTURE TO ADMINISTER OATHS 


Under Section 93 of Title 5 of the United States Code, an 
officer of clerk of the Devartment of Agriculture 
detailed to investigate frauds upon, or attempts 
té defraud, the Government, or any misconduct of 
any officer of the United States, has authority - 
to ndminister an oat to any witness attending 
to testify or depose in the course of such inves- 
tigation. 


Fovever, it vould appear that a broader authority to 
administer onths may be conferred upon agents 
or employees of the Department of Agriculture 
by designation under Section 521, 5 ty ot, Oleke 


Opinion Section Memorandum No. 101 
Dated June 28, 1934. 
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June 28, 1934 
MEMORANDUM TO MR. ALGER HISS 


With reference to Mr. Anderson's inquiry’ dated June 13, 
1934, Besos to you, I submit the folloving: 


VESTION 


May persons making investigations for the Agricultural 
Adjustment Administration themselves administer oaths without 
securing a . notary public, Justie¢of the Peace, or other 
official to do so% 


OPINION 


Under Sections 93 of Title 5 of the United States 
Code, -n officer or clerk of the Department of Agriculture 
detailed to investigate frauds upon, or attempts to defraud, the 
Government, or any misconduct of any officer of the United 
States, has authority to administer an oath to any witness attend-_ 
ing toctestify or depose in the course of such investigation. 
Iovever, it would appear that a broader authority to administer 
onths may. be conferred upon avents or employees of the Depart- 
ment of Agriculture by designation under Section 521 of Title 
5 of the United States Code, 


DISCUSSION 


Rev. Stat, Sect. 183 as amended, and to which Mr. Anderson 
refers, constitutes section 93 of 5 U.S.C.A. and reads as follows: 


Sect. 93. Oaths to witnesses. Any officer 
or clerk of any of the departments lawfully detailed 
to investigate frauds on, or attempts to defraud the 
Government, or any irregularity or misconduct of any 
officer or agent of the United States, and any officer 
of the Army, Navy, Marine Corps or Coast Guard, detailed 
to conduct an investigation, and the recorder, and &f 
there be none, the presiding officer of any military, 
naval or Coast Guard board appointed for such purpose, 
shall have authority to administer an oath to any 
witnéss attending to Beanery or depose in the course of 
such investigation. (R.S.e183; Mar. 2, 1901, c. 809, 
Pos stat. Gholi. Feb,. 43, MOLL, Cy 43, 36 Stat. 898; 
Jan, 28, 1915, c. 20, 81, 38 Stat. 800, )" 
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It spperrs from the above thant an officer or clerk of the 
Department of Agriculture if "lawfully detailed" to investigate 
frouds or irregularities of the character described, has by virtue 
of such detail, ‘nuthority to administer "an oath to any witness 
attending to testify,or SS pAs Sa in the course of such investigation". 


In United States v. ‘Graff, Fed. Cas. 16) 244 (1878), the 
svorn statement of the iaccused who, bezore his indictment, had been 
"required" by. a. pecisl agent of the Treasury detailed to investigate 
frends on the Government to appear at the Customs House where he had 
volunterily answered questions put col him, was held admissible. 
Administration of the oath was held to'be authorized by Section 183 
of the Fev. Stat. In United States v. Law, 50 Fed. 915 (1892), 
in a prosecvtion fr perjury, it was held that a notary public was 
without authority to administer an oath in an investigation by the ° 
Post Office Department into the loss of a registered letter, but 
the opinion contains the dictum. (P. 917) that an inspector of the 
Post Office Department, if present, would doubtless have had the 
authority, under Section 183, to administer such oath. No other 
citations of. the statute have been found. 


. Although the provisions of this statute are undoubtedly . 

useful, it does not provide as wide a latitude as to the circum- 
shaoe under which a representative of the Department of Agri- 
eather! may administer an oath as tha provided by Sect. 521.08 
5 1.9,0.4. This section provides: ‘ 

"Such officers, agents, or employees of the Depart- 

ment of Agriculture of the United States as are desi suai 
by the Secretary of Agriculture for the nee are 
authorized and empowered to administer to or take 
from any person an oth, affirmation, or affidavit 
whenever such oath, affirmation, or affidavit is for 
use in any prosccution or proceeding under or.in the 
enforcement of any law committed: to or which may be com 
mitted to the Sceretary of Arvriculture or the Department 
of Agriculture or any bureau or subdivision thereof for 
administration. Any such oath, affirmation, or affidavit 
administered or taken by or before such officer, agent, 
or employee when certified wder “is hand and authenticated 
by a seal of the Department of Agriculture may be offered 
or used in any court of the United States ie bose have 
like force and effect as if administered or taken before 
a clerk of such court without further proof of ‘the 
identity or authority of such officer, agent, or employee. 
(Jon. 31, 1925, c. 124, sl, 43 Stat. 603.)" | 


Tmcer Section 93 the suthority is limited to "any officer 
or clerk". While these terms undoubtedly | include any employee of 
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the Department likely to be detailed to make investigations, they 
mrobebly vould not include mere "agents", not employees. Moreover, 
the oat? provided for under Section 93 is "to any witness attending 
to testify or depose." The work "witness" may well be construed 
as having a more restricted and technical meaning than the word 
"yerson" used in section 521, especially when qualified by the 
phrase "attending to testify or depose", since the earlier statute 
aopears to contemplate attendance at some place where proceedings 
of a more or less formal character are being conducted. Further- 
more, under Section 93, the officer or clerk must be one "detailed 
to investigate frauds, on, or attempts to defraud, the Government, 
or anv irregularity or misconduct of any officer or arent of the 
United States," and the oath may be administered only "in the 
course of such investigation." Section 521 on the other hand, 
authorizes any officer, agent or employee of the Department, 
"dosienated for the purpose" by the Secretary, to administer to 

or tale from any persor an oath, affirmation or affidavit whenever 
the same is for use "in any prosecution or proceeding under or in 
the enfercement of any law" committed .to the Secretary for acminis- 
‘tration. It is sparently not necessary that any investigation 

be formally undertaken, or tha the officer, agent or employee 

be detailed for such purpose; but the oath may be administered by 
the desienated officer, agent or employee to any person, whenever 
the testimony is for use in the course of enforcement. 


for investigations of the tpe in question have, without the 
necessity of further action by the Secretary, authority to ad- 
minister an oath under certain circumstances. A designation 
pursuant to Section 521, would appesr to enlarge their authority 
to administer oaths under circumstances in which the authority 
given under Section 93 may not mpply. Moreover, such designation 
is not limited to officers and clerks formally detailed to make 
investigations. 


Francis M. Shea, 
Chief of Brief and Opinion Section, 
Office of the General Counsel: 
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No. 64 


RESTRICTIONS ON SUGAR DMPORTED FROM 


CUBA 


Sosar imported from Cuba prior to January 1, 
1924 is not to be deducted from 
the Cuban quota for 1934, estab- 
lished under the Agricultural | 
Adjustment Act, as amended. 


pecet existing regulations there is no 
requirement that Cuban sugar 
arriving in the United States 
during 1934 and placed in a 
bonded warehouse be disposed of 
before December 31, 1934. 


Opinion Section Memorandum No- 102 
Dated June 28, 1934. 


Weseae eke 


. 
) 1 ¥ 
} ie ak 
* 
ee te 
- r yore A, ote an ee 
48 oe 4 a ba ts SS ER 
7 tee 4 OG TER te 
i - . Wan dle ; i” a Pes j 
* , 
: 
. 
‘ 
- 
- 
. 
= 
. 
: i Wel as ‘ = es 
Ae nid par: ae ie eae a! od EWS 
te * 4 5 . 
Fig =e : tes 2 ‘aa Me 
oy ao dc! 
‘ ot Bases 
POM ieee | o* as [44 
” 
g 
4 yi 


June 28, 1934 


MEMORANDUM TO MR. GILCHRIST 


In response to your memorandim of June 23, 1934, requesting my 
. opinion as to certain questions raised by Farr & Cos; in their letter 
. of June 5, 1934, I reply as follows: 


- 1. Sugar imported from Cuba prior to January 1, 1934, it secms 
to me clerrly is not to be deducted from the Cuban quota for 1934. The 
regulations thus far issued are cleorly limited to prohibitions (n) a 
_ goinst the importation during the coalendsr yenr 1934 of sugar from Cuba 
in excess of the fixed quota and (o) agninst processing or marketing in 
 Gontinental United:States suger imported during such calend=r year in @X 
 ces:sof the quota. 
— Ye do not at this time propose to pass uoon the question %s to 
whether or not processing quotas might have been fixed restricting the 
‘amount of sugar from Cuba which might be processed in the United States 
regnrdless of when imported, 


2. As to the question of whether Cuban suzar arriving in the 

— United States during 1934 and being placed in 4 bonded warehouse till 

- have to be disposed of before December 31, 1934, it is my opinion that 
_ there is no requirement under existing regulations that such disposition 
must be mode during the specified calendar yenre Under the present re- 
- gulations, the sugar would have bem properly imported and covld therefore 
be disposed of at any time. Forever, the Secretary is not limited to 
' the fixing of import quotas, He might in the future fix processing 

— quotas. Such quotas might properly restrict the amount of Cuban sugar 
Mae covld be processed in the United States during that calendar year. 
_ Hovever, I think serious constitutional difficulties would be raised if 
the rveguletions promilgated in this regard should prohibit the processing 
Bot the suger which had nlready been legally imported. It does not seem 
to me, however, that we are enlled upon to ensver queries as to what 
rights Farr & Co. may have vnder future regulations. Under the existing 
' reguletions, ve can sefely ansver that the sugrr already imported vould 


not come “within an import quota for 1935.6 


Froncis Me Shea, 
Chief of Brief and Opinion Section e 
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No. 66 


APPOINTMENT OF ADMINISTRATORS FOR HAWAII 


AND PUERTO RICO 


Assuming that such appdintments carry with then 
no salary, the Secretary may appoint 
the Governor of Hawaii and the Governor 
of Puerto Rico as administrators of the 
Act, with respect to sugarcane and sugar 
beets, in Hawaii and Puerto Rico respec- 
tively. His authority to appoint them 
to administer the Act generally in those 
areas is doubtful. 


Opinion Section Memorandum No. 114 
Dated June 29, 1934. 
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MEMORANDUM TO MR. GILCHRIST, OFFICE OF THE GENERAL COUNSEL 


i: oleae reply to your memorandum of June 19, 19484, I submit mw 
opinion on the question stated below. Your question relating to the 
 appoiatment of officers to .allot quotas for Hawaii and puerto Rico 
is covered in a separate memorandum. 3 


UESTION 


May the Secretary of Agriculture 
appoint the Governor of Hawaii and 
the Governor of Puerto Rico as Ad- 
ministrators of the Act, with re- 
spett to sugarcane and sugar beets, 
or generally, in Hawaii. and Puerto 
Rico, respectively? 


OPINION 


Assuming that such appointments carry 
with them no salary, the Secretary 

may appoint the Governor of Hawail 

and the Governor of Puerto Rico as 
administrators of the Act, with re-— 
spect to sugarcane and sugar beets, 

in Hawaii and puerto Rico, respectively. 
His authority to appoint them to ad- 
minister the Act generally in those 
areas is doubtful. 


(1) 


The Secretary has authority, under the Agricul- 
tural Adjustment Act, to appoint an administra. 
tor, with respect to sugarcane and sugar beets, 
for Hawaii and for Puerto Rico. 


| the authority of the Secretary to make such appointments must 
be found within the terms of the Act. . : 


Section 10(a) provides that the Secretary 


Wmay appoint such officers and employees, subject 
to the vrovisions of the Classification Act of 
1923 and acts amendatory thereof, end such experts: 
as are necessary. to execute. the ‘Bahotd ons vested 
in him by this title ....~.! 


These. general provisions aré broad-enough, in themselves, to 
autnorize the appointment of an administrator for any area to which 
the Act applie es if "necessary to execute the functions vested" in the 
Secretary by the Act. The Act applies to Hawaii and Puerto Rico. 
Section 10 (f). The necessity of the appointment is a matter wholly 
within the discretion of the Becretany to dotermine The method of 
the anpointmenty by the head of an exmcutive sepa cenent acting under 
statutory authority, is such-as:to constitute the appointee an 
officer of the United States,assuming that the dutics mre of a con- 
tinuous ond responsible nature consistent: with the idea of public 
office rather than of mere employment. See 31 Op. Atty. Gen. 201, 
203 (1918). For reasons which will be noted later, it is «ssumed 
thet no conpensation is riot cian ay ed, md that therefore the 
appointee would not foll within the clrssification of employee. 

See 2° Op. Atty. Gen. 592, 596 (1912) 


The general provisions quoted above, howev-r, are limited 
by the following express provision regarding the appointment of 
state administrators; 


"And provided further, that the State Adninis- 
trator appointed to administer this Act in each 
State shall be appointed by the President, by 
and with the consent of the Senate." 


This provision apperrs to. contemplate the nppointment of an adminis- — 
trator a cach state, and. requires is at, if made, the gee cme nt 
an 


Tre reference. is to Tho State ive stretor," indicrting that 

only one is contemplated, and the duty of such Administrator is "to 
administer this act", and not a part of the Act only. No restriction 
ig placed upon the acne as to the number of administrators, 

with duties limited to particular functions and commodities, who may 
be appointed in any nrea. 


It is my opinion, therefore, that cven if the word "statoumae 
to be construed as including Puerto Rico end Hawnii, the Secretary may = 
apyvoint an administrator for such rans with duties limited to sugiresne 
and sugar beetse 


(2) 


The outhority of the Sceretary to 
appoint general ndministrators of 
the Agricultural Adjustment Act in 
Puerto Rico and Hawaii is doubtful. 


~ 
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If "State! as used in the praviso in’ Section 10 (a) relating 
to administrators includes the organzicd territories end Puerto 
Rico, then the appointment of an administrator for. such 2reas must 
be made by the Presidont, if at all. It is plain that neither of 
these is a "state" in the constituticnal sense, and in the senso 
in which Congress is deemed to have used the vord in statutes dce- 
fining the jurisdiction of the federal courts. Hepburn v. Ellzey, 
2. Sranch, 443 (1805);. New Orleans v. Vinterg 1 “hent.89 (1816). © 
But it does not follow that it.may not be:a "State" within the 
meaning of a statute on a subject on which Congress may freely 
Tegislate for all territory subject to the jurisdiction of the 
United States. 


A statute reguleting the taking on of pilots on any wator 
Wfarning the boundary between two states" has been held to apply to 
the Columbia Piver constituting the boundary of the State of Oregon 
and the then Territory of “ashington. The Ullock , 19 Fed. 207 
(1884). The court pointed out that the constitutional considera- 
tions which led to the narrow construction of the word "state" 
adopted by: Chief Justice Marshall in Eepburn v. Ellzey, supra, 

did not apply to legislation of this character, enacted under 

he commerce clause, and accepted as a guide to construction the 
purpose of the statute end the mischief gought to be remedied. 

Tie decision is in contrast to U.S. ve Ames, 95 Fed. 403, (1899) , 
in which the court, conceiving itself bound by the "Constitutional" 
construction held that a complaint that a person has caused lottery 
tickets tc be transported from a state into a territory charges 

no offence under a statute making it an offense to cause lottery 
tickets to be transported from one state to another. The Supreme 
Sourt has Feld thet, un’er a statute permitting the taxation of 
mntionn}] banks "by authority of the State "ithin which the 
association is loceted," territories vossess the same power to 

tax such shares as is enjoyed by states wich are mombers of the 
Union. Talbott v. Silver Bow County 149 U.5. 438 (1891). Here 
the court found in the nationnl character of the banking system, 
includins the territorics ns well ns the States,a guide to the 
interpretation of the word "statc" when used in relntion to such 4 
system onc unaccompanied by vords of restriction and limitation, 
and snid: (p. 443, 444) 


tk %* > while the word State is often used in 
contradistinction to Territory, yet in its 
general public sense, and as sometimes used. 
in the statutes and the proceedings of the 
sovernment, it has the larger meaning.of 

any separate political community, including 
therein the Tistrict of Columbia and the 
Territories, as well as those political ccom- 
munities known as States of the Untongu 
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"Given a system of such national character, and 
such uniform and universal operation through 
the entire territorial limits of the country, 
before any particular ‘section of the statute 
creating it shall be tortured into creating a 
discrimination md difference in privileges 

and burdens by reason of locality its language 
must imperatively demend such construction." 


“hile Puerto Rico is not, like Hawaii, a fully organized territory, 
its position is analogous thereto. Porto Rico v. Rosaly y Castillo 
227 U.S. 270, 274 (1913), and it has even been apace! described 

as a "territory" in an act of Conrress. 42 Stat. 993. (1922) No 

ronson is seen why the rules of construction followed in the above 
exses should not be npolied to Pucrto Rico as well as to Hawaii in 
an .ppropriate cnse. ere 


There is of course no question of particular privilege or 
burden in interpreting the proviso regarding State Administrators 
with reference to Hawaii end Puerto Rico, which is purely an ~~ 
Administrative matter. The legislative history furnishes no clue 
as to vhether the term "state". was intended to be uscd in a strict 
aid limited sense. The proviso was added.to the Act without debate 
by an amendment to the Farm Credit res made by the Senate and 
originally read as follovs: 


"And provided further, That the 
functions of such officers, em- 
ployees, and experts in each State 
shall be executed under the super- 
vision of a State administrator for 
such State, to be appointed by the 
President, by end with the advice 
and consent of the Senate." 


In the Committee on Conference of the two houses it was modified 

to assum@its present form which does not meke it m@nidatory that State 
Administrators be named. It is of course quite possible thst Congress 
‘vThile it extended the Act to Puerto Rico and other possessions and — ; 
territories, might have intended a distinction in matters of adminis— 
tration, so as to require state administrators to be subject to 
presicential appointment ond Senate confirmation while leaving terri- 
torinl administrators to be apvnointed by the Secretrry. The language 
used, however, is susceptible of the wider construction, and, in view 
of the doubt arising from it, I am of the opinion that it “ould be 
inadvisable for the Secretary to appoint administrators for cither 

of trese arcas without some restriction -s to the scope of their 
vdainistrative duties under the Act. 


Subject to statutory limitations 
relating to salary, there is no 
imnediment to the appointment of 
the Governors of Hawaii and Puerto 
RLCO, respectively, as: ndministra- 
tors for such arenas, with respect 
to sugarcane end sugar beets. 


It. is clear thet there is no incompatibility between the duties 


of an administrator, with limited scope,.under the Agricultural Adjust’ team 


ment Act and the duties of the Governor in Hawaii and Puerto Rico, 
respectively, The execution of the Act in these areas is already with- 
in the goneral scope of their duties. Thus the Governor of Hawaii is 


"responsible for the faithful 
execution of the laws of the United 
States and of the Territory of Howaii 
within the said Territory. eree" 

ZO U,S.6- A, 0OCtIiON Doce 


Similarly, the Governor of Puerto Rico is 


"responsible for the faithful 
execution of the lnvs of Porto 
Rico and of the United States 
applicable in Porto Pico+ssees" 
AS. U.S .C.A. rection, -771. 


There there is no incompatability betveen two offices, md 
there is no statutory prohibition pzoinst their being held by the 
same “Se halide the practice of appointing an officer to fill the 

duties of another office, is not objectionable. See U. S..V. Mc- 
QGandless, 147 U.S. 692, 693 (1893). Statutory provisions against | 
the payment of double salaries, extra services, and extra allow- 
ances have been held to have no application to the case of tio © 
distinct offices, places or employments each. with its own com- 
pensation and duties, held by one person nt the some time. U.S. 
v. Saunders. 120 U.S. 126 (1887). Section 62, of 5 U.S.C. Re 
however, provides: 


ito person who holds on office 

the sclary or annual compensation | 
attached to which amounts to twenty 
five hundred dollars shall be 
appointed to or hold any office 


#5 %0— 


on 
” : 


to which compensation is attached 
unless specially authorized by lav;"_ 


The prohibitions of this section of the Code apply to appoint- 
ment and holding as ‘7el1 as to the ac stual payment of salary. 4enee, 
the Governor of Kawaii (and similarly the Covernor of Puerto Rico) 
nial occupying an oP fice to wr ‘ich.a sala ry in excess of $2500 


Rs avian is attached theretoe 


Te statutory provision contained in Title 31 U.5.C.A., 
Section 665, arainst the acceptance of "voluntary service for the 
Government" does not preclude appointments io office without com. 
pensation, when Congress has fixed no salary for the office, but has 
been construed only to bar "Service intruded by a private person 
as a 'voluntecr? an* not rendered pursuant to any prior contract 
or obligation." 30 Op. Atty. Gen. 51. (191%). The appointment of 
the et of Fewaii or Fuerto Rico, without compensation as acainistra- 
tors under e Agricultural Adjustment Act is therefor€not objection- 
able under ae Section. 


It remains to consider whether the appointment of a sugar ad- 
ministrator for such an area can be regarded. as an evasion of the 
proviso which requires that the State Administrator appointed to ad- 
minister this Act in each state shall be appointed by the President, 
etc. If the proviso were so worded as to require the nppointment of 
an administrator for each territory and state, there might be objec--- 
tion to the appointment by the Secretary of administrators in such 
weas responsible for the .dministration of the Act as to various 

asic co-modities. However, no such appointments are required, and 
none has been made. The appointment of special sugar administrators 
for Hawaii and Puerto Rico is 2 matter of administrative convenience, 
in view of the separate quotas which Congress itself has provided 
for such areas. In this connection it should be noted that the 
Costignn—-Jones or so-called "Sugar" Act was enacted by the Congress 
ofter the proviso relating to state administrators hed been added 
to the Arricultural Adjustment Act. The quctas provided for are 
based upon production areas, and not primarily upon political and 
territorinl lines. See. Op. Sect. Mom. No. 83. For the, purposes 
of the "Sugper' Act, therefore, Hawaii and Puerto Rico sare viewed 
as distinct production areas, corresponding to the "Doet-sngar 
producing area" of continental United States and the States of 
Lovisiana ond Florida which -re treated together for quota purpos eSe 
It is to be expected ths administration should conform, as. 
expediency and cfficiency mny require, te the areas thus desi gnated 
by Congress itself, ond nothing in bie onended Act can reasonably 
be construed to preclude necessory adeptations of sdministrative 
micrinery to this end. Certainly the literal wording of the pro- 
viso does not bar the proposed npnointments if the duties of the 
Administrators are confined to sugnr ‘only and. do not require that 


5b. ee 


| Trencis M. Shea, 
CHief, Brief and Opinion Section, 
Office of the General Counsel. 
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No. 66_ 


PROCEEDS OF TX ON CUBAN SUGAR 7 


Proceeds from processing taxes on Cuban sugar } hs 
may not be included in special ; “4 
funds to be created for the purposes ; 
set forth in Section 12 (b) but mst be | 
deposited into the Treasury as part iy 
of the general receipts "from all | 
taxes imposed under this title." i 
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Opinion Section Memorandum No, 104 
Dated June GO, 1934. : 
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June 30, 1934. 
MSvORANDUM TO MR. GILCERIST _ 


In @& memorandum dated June 22, 1934, you request my opinion as 
to whether the proceeds from processing taxes on Cuban sugar or any 
other commodity can be expended by the Secretary in the Philippine 
Islands or in the Virgin Islands for the purposes set forth in Section 
72. It is wy opinion that, while the proceeds from such taxes may 
ultimately be pvniloble for some of the purposes specified in Section 
12 of the Acriculturel Adjustment Act, they moy not bo appropriated for 
me ispeciol funds for such purposes but must be deposited into the Tre-sury 
as part of the general receipts "from all toxes imposed under this title" 
(see Soction 12 (b)). , 


Section 12 (b) specified five purpwes for which the proceeds 
derived from the taxes imposed under the Agricultural Adjustment Act may 
be anpropriated: rental and benefit vayments, removal of surplus azri- 
cultural products, refunds on taxes, expansion of markets, and adminis— 
trative expenses. It is impossible to make rental and benefit payments 
under Section 8 (1) in the Virgin Islands and the Philippines on funds 
derived from the processing of sugar imported from Cuba without making 
the Act applicable to those regions. It is arguable that the proceeds 
from these taxes may be used as part of the general fund available umer 
Section 12 for the removal of surplus agricultural products provided that 
the commodities which are being removed come properly within the defini- 
tion of "surplus agricultural prdducts", but this would also seem to pre~ 
suppose the Act's anplicability, Refunds on taxes are possible but I 
assume that they are not th: type of expenditures in which you are inter- 
ested. Fowever, I think that there is no doubt at all about the power of 
the Secretary to use these proceeds (as part of a general fund in the 
Treasury) for the expansion of markets and for administrative expenses. 


You ere correct in your assumption that funds derived from the tax 
on the processing in continental United States of sugar from the Philippine 
Islands or the Virgin Islands are available for expenditure there without — 
the necessity of making the Act applicable thereto. (See Qpinion No, 103). 


Francis M. Shea, 
Chief, Brief and Opinion Section, 
Office of the Gene ral Coutsel. 
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No. 67 


PURCHASE OF RUM DISTILLERIES 


IN THE VIRGIN ISLANDS 


The expenditure of monies of the separate 
fund contemplated under Section 
15(f) of the Agricultural Adjust- 
ment Act, as amended, for the pur- 
chase of rum distilleries in the 
Virgin Islends, to provide a mrket 
for molasses and cnne juice end to 
give employment to agricultural 
labor otherwise uncmployed, is an 
expenditure "for the benefit of 
agriculture" within the meaning of 
Section ASCE) 


Funds appropriated by Section 12(d) nay be 
used for the purpose of expanding 
markets for products of the Virgin 
Islands only if the provisions of 
the Act are first made applicable 

to the Virgin Islrndse 


Opinion Section Memorandum No. 106 
Dated June 30, 1934. 
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\ 


June 40, 1934. 


a 


‘MEMORANDUM TO MR. GILCHRIST 


You ask two questions in a memorandum dated June 22, 1934, rela- 
tive to a plan of the Department of the Interior to purchase two rum 
distilleries in‘the Virgin Islands in order to effectuate the rehabil- 
itation of the rum industry there. Im order to pay labor for planting 
and harvesting. sugar to be.taken to the distilleries for the production 
of molasses and cane juice; from which the rum is to be made, and also 
to pay the:labor employed in the distilleries, it is desired to use 
processing tax money from .two :sources; -(1).the: separate fund which can 
be established for the Virgin Islands under the provisions of Section 
15(f£) of the Agricultural Adjustment Act, as amended, and (2) the taxes 
which will be collected on the processing of Cuban sugar in continental 
United States, to be expénded by the Secretary pursuant to Section le 
. of the Agricultural Adjustment Act. 


You ask two questions with respect to this plan: (1) whether 
the separate fund contemplated under Section 15(£) would be used "for 
the benefit of agriculture” if it were used for the above outlined 
purpose, and (2) whether this will be an aporopriation of funds for the 
expansion of markets for agricultural products (rum) under Section le. 


There are two sources from which the separate fund contemplated 
under Section 15(f) of the Agricultural Adjustment Act, as amended, can 
be derived. The first is "all or part of the taxes collected from the 
processing of sugar beets or sugarcane" in the insular territories and 
possessions of the United States; the other is "the processing in contin- 
ental United States of sugar produced in, or coming from," the insular 
areas. As to the first source, it is requisite that the provisions of 
the Act be made applicable to such regions before the proceeds can be 
held as a separate fund to be expended under the direction of the Sec- 
retary of Agriculture, with the approval of the President. There is no 
Comparable requirement with respect to the second source, so that even 
without the extension of the provisions of the Act to the Virgin Islands, 
taxes upon the processing in continental United States of sugar produced 
in, or coming from the insular areas, can be neld as a separate fund. 
Inasmuch as the expenditure of this revenue in connection with these 

rum distilleries will serve to provide a market for molasses and cane 
juice and give employment to agricultural labor which would otherwise 

be unemployed, I conclude that it is for the benefit of agriculture under 
the terms of Section 15(f). 


Your second question, as stated, seems to involve some misappre- 
hensions with respect to the availnbility of such taxes under Section 
12 of the Act. You avpear to conclude that money collected from the 
processing of Cuban sugar in continental United States can be ear- 
marked and rendered available for expenditure by the Secretary for 
specific purposese Section le has been consistently interpreted to mean 
that the proceeds of all taxes under the Act must be covered into a gen- 
eral fund in the Treasury, and the provisions of Section 15(f) are an 
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exception to this rule. The Secretary, if he wishes, may appropriate 
amounts equivalent to the revenue derived from the processing of Cuban 
sugar in continental United States but he must do so out of the general 
fund and may not appropriate such revenues directly. 


If the rum distilleries go into effective operation, the only 
agricultural products whose market they will serve.to increase will be 
products of: the Virgin Islands. It was not intended, in adopting the 
provisions of Section 12(b), to expand the markets of agricultural 
products of areas not subject to the provisions of the Agricultural 
Adjustment Act. Therefore, any appropriation which expands the markets 
for products of the Virgin Islands can be said to be an appropriation. - 
for the expansion of markets for agricultural products justified under 
Section 12(b), only if the provisions of this Act are. first made 
applicable to the Virgin Islands. 


Furthermore, it is inaccurately assumed in your memorandum that 
the agricultural product wiose market will be expanded is rum. The plan, 
as I read it, does not have anything to do with expanding the market for 
rum but is a method of expanding the market for pone molasses and cane 
juice. 


Francis M. Shea, 
Chief of the Brief and Opinion Section,-. 
Office of the General Counsel. 
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No. 68 


RESTRICTIONS UPON SUGAR ENTERING IN 


EXCESS OF QUOTAS 


The Secretary may not prohibit the processing, for 
all purposes, of sugar entering the United 
States in excess of the quotas for the areas 
dealt with in Sections Sa(1)(A)(i) and (ii) 
of the Agricultural Adjustment Act; but, in 
order effectively to pronibdit the processing 
of such sugar "for consumption in continental 
United States," he may make such reasonable 
regulation as may be necessary to identify 
and segregate sugar not destined for such 
consumption; and specifically may require that 
no sugar be released from a refinery except 
upon compliance with requirements which will 
reasonably satisfy the Secretary that such 
sugar is not for consumption in continental 
United States. 


Opinion Section Mémorandum No. 137 
Dated June 30, 1934. 
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June 30, 1934. 
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MEMORANDUM TO MR. GILCHRIST, OFFICE OF THE GENERAL COUNSEL 


athe. WEE ded x athe WIN Os. 


ae UESTIONS 


ren(). May ‘the Secretary by reason pro- 
- | hibit the processing in the United 
States of sugar entering the United 
States in excess of quotas provided 
+ in.Section 8a-(1). (A) Ci) and (ii), 
notwithstanding tie fact that such 
sugar may not be for consumption in 
continental United States? 


te if): May the Seer tary by regulation re- 
ie quire that such sugar, if processed 
in the United States, be:segregated 
or identified and not released from 
the refinery unless the Secretary of 
Agriculture is satisfied that it is 
- not for consumption in the United 
States? 


‘The Secretary may not prohibit. the 
processing, for.all purposes, of 
sugar entering the United States in 
excess of the quotas for the areas 
dealt with in Section 8a (1) (A)(i) 
-and (ii); but, in order effectively 
to prohibit the processing of such 
sugar "for consumption in continental. 
United States," he may make such 
reasonable regulation as may be 
necessary to identify and segregate 
sugar not destined for such consumption; 
and specifically may require that no 
_sugar be released from a refinery ex- 
cept upon compliance with requirements © 
which will reasonably satisfy, the 
Secretary that such sugar is not for 
consumption in continental United States. 


5 yy 


The first of these questions calls primarily for consideration 
of the scope of the authority conferred upon the Secretary by Section 
Ba (1) (A) (i) and (ii). The Secretary is expressly authorized to 
"forbid processors, handlers of sugar, and others from . « « pro- 
cessing or marketing in, continental United States, and/or. from pro- 
cessing in “Any area. to which the provisions of this title with respect 
to sugar beets and sugarcane may be made applicable . .. for consump- 
tion in continental United States, sugar . .. in excess of quotas 
fixed by the Secretary . - ." The phrase "for consumption in continental 
United States" is set off We commas. It, therefore, must be read as 
qualifying not only the phrase immediately preceding, relating to pro- 
cessing in outlying areas, but also to that next preceding, relating 
to processing in continental United: States. It is, accordingly, not 
all sugar in excess of quotas the processing of which the Secretary 
is authorized to forbid Sy only anti "for consumption in the United 


States", 


The suggestion has been made that sprocessing itself constitutes 
Consumption, and that the -Secretary may therefore prohibit the process-— 
ing in the United States of all sugar in excess of quotas. This sugges-— 
tion, in my opinion, is wholly ‘untenable. It is, in the first place,- 
not consistent with the meaning of the word "consumption". Consumption 
is defined as meaning "gradual destruction, as by burning, eating, etce., 
or by using up, wearing out, squandering, etc.; as, the consumption of 
food or of clothing by the negara and in the technical economic sense, 
as "the destruction of goods in the satisfying of human needs". - Funk & 
Wagnalls, New Standard Dictionary (1931). Consumption is thus anti- 
thetical in meaning to the idea of improvement or refinement for use 
which is implicit in the term "processing", The very manner in which 
the phrase "for consumption" is used in paragraph (A) (i) shows that 
consumption is recognized as a stage subsequent to processing. The 
Secretary may forbid processing sugar for consumption in continental 
United States If processing were equivalent to consumption the addi- 
Gion or “for EERE A: would be meaningless. Proof that sugar pro- 
cessed in the United States but not finally consumed therein is not 
Within the quotas based upon consumption is affordéd by the provision 
that any imported sugar with réspect to which a drawback of duty is 
allowed under Section 313 of the Tariff Act of 1930 (on account of the 
export of articles in the manufacture of which imported merchandise is 
used) is not to be charged against the quotas. ‘Further internal evidence 
as to the sense in which the ‘word "consumption" is used might be cited, 
but is not necessary to demonstrate that it is used in the. Act as meaning 
a stage subsequent to that of process ings 


The foregoing discussion is not intended to suggest that "consump- 
tion is to be construed to mean only ultimate food consumption. Much 
sugar is, of course, further processed after being refined. Where in- 
ported sugar is aed in the manufacture. of other products, such use may 
well be treated as "consumption", The importation of. sugar which is to 
he further processed by being used in manufacturing may, therefore, be 
prohibited unless the sugar is to be exported in manufactured form, in 
which case it will-be-exempt from the quota under the drawback proviso 
to Section &a (1) (A) (i). 


Clearly, authority given to forbid the processing of sugar for 
consumption in the United States cannot be deemed to embrace authority 
to forbid the processing of sugar not for consumption in the United 
States. To give the statute such a construction would be to disregard 
the limitations which its language imposes upon administrative action. 


But to say that the Secretary may not wholly forbid the pro- 
cessing of imported sugar not destined for consumption in continental 
United States is not to say that he may not regulate it to the extent 
necessary to assure its segregation from sugar which is to be consumed in 
the United States. iy Section 10 (c) of the Act, the Secretary is 
authorized, "with the approval of the President, to make such regula- 
tions with the force and effect of law as may be necessary to carry out 
the powers vested in him by this title". The test of the propriety of 
any such regulation, therefore, lies in its relation to the execution 
of the powers conferred upon the Secretary. Regulations issued under 
e€xpress statutory authority, within the field of the statute and 
reasonably designed to carry out duties therein entrusted to administra- 
tive officers, ars valid. See United States ve Grimaud, 220 U.S. 506, 
518 (1911); In re Kollock, 165 U.S. 526, 533 (1897); Fawceus Machine Co. 
v¥. United States, 282 U.S. 375, 378 (1931). In order to administer a 
plan prohibiting the processing of excess sugar for consumption in con- 
tinental United States, it is clearly essential that such sugar be dis- 
tinguished from sugar not so destined. It is, therefore, the duty of 
the Secretary, once he has acted to forbid the processing of excess 
sugar for domestic consumption, to satisfy himself that excess sugar 
processed.in the United States will not be domestically consumed. Such 
satisfaction cannot, of course, be made to depend upon any arbitrary 
Or Capricious determination but the Secretary may require such informa- 
tion, and compliance with such prescribed procedure, as may be reasonably 
designed to give the necessary assurances as to ultimate use. 


Telford Taylor, 
Acting Chief, Brief and Opinion Section, 
Office of the General Counsél. 
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No. 69 


ELEVATORS SUBJECT TO COUNTRY GRAIN 


ELEVATOR CODE 


An elevator which accepts grain under a con- 
‘ tract to pay the market price for 
the same at a future date is not 
subject to the provisions of Section 
5(a) of Article VII of the Country 
Grain Elevator Code which requires 
elevators which "store grain for the 
account of another person" to qualify 
under state or federal law, or of 
Section 4 of Article VII which vrohi- 
bits an elevator from granting free 
storage. 


The same conclusion applies to elevators which 
do business under future payment con- 
tracts which, in addition to the 
provisions indicated above, provide 
that in consideration of the buyer 
agreeing to make settlement at the 
option of the seller as stipulated 
in the contract, the seller agrees 
to pay the buyer at the time of set- 
tlement a specified sum per bushel 
for each day from the time of the 
executidn of the contract until the 
time of settlement. 


Opinion Section Memorandum No. 107 & 10/4 
Dated July 3 and July 18, 1934. 
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July +3, 1934. 
MEMORANDUM TO MR. ABT 


Pursuant to your request, I submit herewith an opinion upon the 
following: 


question 


Is an elevator which accepts grain under a contract 
to pay the market price for the same at a future date 
subject to the provisions of Section 5(a) of the Country 
Grain Elevator Code which requires elevators who "store 
grain for the account of any other person" to qualify 
under state or federal law,. or of Section 4 of the Code 
which prohibits an elevator from granting free storage? 


Opinion 


Sections 5(a) and 4 of the Country Grain Elevator 
Code are not applicable to an elevator which does 
business under the future payment form of contract here- 
inafter set forth more fully. 


Statement of Facts 
Section 5(a) of the Code vrovides that "no member Set store 
grain for the account of any other person without qualifying under ike 
United States Yarehouse Act, or (2) the warehouse or grain storage laws 


>, if any, of such member's date Section 4 of the Code prohibits, as = 


unfair trade practice, "the granting of free storage by any member" with 
certain stated ‘exceptions. | 


me, Certain of the country grain elevators have initiated the practice 
of accepting the delivery of grain from producers under a contract reciting 
& present purchase and sale, with an agreement by the elevator to pay the 
producer: the market price. of the grain on the date payment is demanded by 
the producer. The following is typical of the form of such contracts. 


"THIS AGREEMENT WITNESSSTH: 


That the XYZ Company has this day bought and 
has this day sold certain wheat, 
“: @elivered heretofor to the XYZ Company by said seller 

in amounts and grades as follows: 
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to be paid upon the following basis Kansas 
market price and discounts in effect on the day payment 
is demanded by the seller if payment is demanded on or 
prior to _. If payment is not demanded on or 
before payment to be made wpon demand of seller. 
on basis of market and discounts on - In the 
event that payment for said wheat shall be demanded by 
the seller at a time when there is a money stringency 
or financial panic or in case a large number of customers 
shall demand payment the same day, the seller agrees 
to accept a certificate of indebtedness in payment of 
said wheat due on or before days after said demand. 
The XYZ Company will carry insurance against fire upon 
said wheat and all other wheat in its possession and in 
case of a fire at its warehouse which will destroy its 
plant and its wheat on hand, the payments shall be made 
on the basis of the market and discount in effect at 

, Kansas, on the date of said fire. 

Witness the hands of the parties at 

Kansas, the day and year above written. 


THE XYZ Company 


- 


SV 
D3 


The question thus arises as to whether elevators doing business under this 
type of contract are subject to the aforementioned provisions of the 
county Grain Elevator Code. . 


grain and Sections 5(a) and 4 of the Code are therefore not ap- 


plicable. 


I. Under a future payment contract, there is a present sale of the 


It is clear that under the type of contract here considered title 
passes from the producer to the elevator upon the making of the contract. 
The recitation in the contract of a present purchase and sale is strongly 
persuasive to this conclusion since the time at which title to the 
property passes is a matter largely dependent upon the intention of the 
contracting parties. Hllis & Myers Lumber Co. v. Hubbard, 123 Va. 481, 
96 S. B. 754 (1918); Tyler Lumber Co. v. Charlton, 128 Mich 299, 87 N.W. 
268 (1901); Uniform Sales Act, Section 18. Even apart from a stipulation 
that title passes at the time a contract is made, there is a presumption 
to this effect. Alderman Brose Co. ve Westinghouse Co., 92 Conn. 419, 
103 Atl. 267 (1918); Uniform Sales Act, 19(1). Moreover, where specific 
goods have been set aside and delivered to the buyer, there is a strong — 
presumption of a transfer of title to the purchaser. Uniform Sales Act, 
19, Rule 4(2), Of course, the fact that the seller may fix the date for 
the payment of the purchase price and thus the amount to be paid may be 
urged as a reason for holding that title remains in the seller. However, 
the judicial decisions are clear that if the parties intend that title 
pass at the time-a contract is entered into, it is immaterial that some- 
thing remains to be done by the seller to ascertain the exact price. 
Ellis & Myers Lumber Co. v. Hubbard, supra; ‘elch Co. v. Lahart Elevator 


a ee 432, 142 N.W. 828 (1913); I Williston on Sales, (ond Ed. ) 
ECe <ODe 


OE 
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Where there is a present transfer of title from the vendor to the 
elevator, I am of the opinion that-Sections 5(a) and 4 of the Code are 
not applicable. If the elevator is owner Of the grain, it is storing 
the same for its own account and not "for the account of any other person." 
In addition, if title is in the elevator, it is obviously unable to grant 
free storage to anyone. aren interesting to note that the Attorney- 
General of the State of Kansas held that an elevator purchasing grain 
under the form of the contract here considered was not subject to Section 
1, Chapter 147, of the laws of Kansas for 1923 requiring all elevators 
Win which grain is received for storage or transfer and all elevators or 
warehouses located in the state in which the grain was stored in bulk 
and doing business for the public" to become licensed under the Warehouse 
Act of the state. It does not seem that the term "store grain for the 
account of any other person" is any broader than the term "for storage 
and transfer" or the term "stored in bulk and doing business for the 
public." TI am, therefore, of the opinion that the ruling of the Attorney- 
General of Kansas and the reasoning therein is applicable to the Code 
sections as well as to the statute considered by him. 


IL Type Bent .COnLracUS Brider: which an elevetor would and would not be 
subject to Sections 5(a) and 4 of the Country Grain Blevator Code. 


For the reasons heretofore set forth, I am of the opinion that 
wnere there is a present transfer of title to the elevator at the time 
the contract is entered into the Code sections are not to be considered 
applicable. However, under those contracts wherein there is not a 
present transfer of title, it is my opinion that Sections 5(a) and 4 
of the Code apply. <A categorical statement of the types of contracts 
wherein title does or does not pass at the time the contract is made 
is impossible, since the various courts take different views concerning 
the nature of contracts containing essentially identical provisions. 
However, the Uniform Sales Act may be used as a guide in stating gen- 
eral rules concerning the time at which title passes under the various 
Mmeeot contracts. Thus, a contract for "sale or return", presump- 
tively, passes title immediately. Uniform Sales Act, Section 19, Rule 
3(1); See also Meyer v. Hodge, 91 Wash. 35, 157 Pac. 42,(1916). While 
in a contract for "sale on approval or on trial" title, presumptively, 
remains in the seller until the buyer signifies his approval or accept- 
ance to the seller or does any other act adopting the transaction. 
Uniform Sales Act, Section 19, Rule 3(2a). See Warren v. Russell, 113 


Hee, 516, 220 S.N, 831 (1920), 


The question whether an elevator which accepts grain under a con- 
ditional sales contract is subject to Sections 5(a) and 4 of the Code 
merits especial attention. The Attorney-General of Kansas declared that 
anything less than a present sale and transfer of title to the grain 
was a storage within the meaning of the Warehouse Act of Kansas. And 
he further ruled that a conditional sale would be a storage within the 
meaning of the Act. The Attorney-General cited no authority in support 
of this conclusion, and I am somewhat in doubt as to whether an elevator 
entering into a conditional sales contract for the purchase of grain is 
subject to the Country Grain Elevator Code provisions. Although there 
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is some authority to the contrary, the majority or the courts now view 
a conditional sale as in effect a present transfer of title with a 
mortgage back. Steinert and Sons ve Reed, 118 Me. 403, 10% Atl. 334 
(1919); Ratchford v. Cayuga County Warehouse Co., 159 N.Y. App. aise 
145 N.Y. 83 (1913). aes in a conditional sale the risk of loss 
or gain is upon the buyer. Jessup ve Fairbanks, 38 Ind. App. 673, 78 N. je vs 
1050(1906) ; Q! aa Ons ave Sel, (89 Conn. 232, 93 Atl. 5e4(1915) ; 


a Ft a 


eT For Bice ToRaune it appears ere eut possible to view an elevator 
storing grain under such a contract as storing it for its own account 

rather than for the account of any other person. If an elevator stores 
eérain for its own account, it is obviously not granting free storage to 


anyonee 


Francis M. Shea, 
Chief, Brief and Opinion Section, 
Office of the General Counsel. 


July 18, 1934. 


nif 
MaMOTUAN, ING 


..- . MEMORANDUM TO MR. XT 


On July 3 last, I submitted an opinion to Mr. Abt on the question 
wnether an elevator which accepts grain under a contract to pay the mar- 
ket price for the same on the date payment is demanded by the seller is 
subject to the provisions of Sections 4.and 5 (a) of Article VII of the 
Country Grain Elevator Code. Pursusnt to your oral request, I submit 
herewith a sunplementary memorandum on the applicability of the sections 
of the code to future payment contracts which, in addition to the pro- 
Visions contained in the contracts consideredin. the previous memorandum, 
provide that in consideration of the buyer agreeing to make settlemént 
at the option of the seller as stipulated in the contract, the seller 
agrees to pay the buyer. .at the time of settlement a specified sum per 
bushel for each day from the time of contracting until the time of 
settlement. 


OPINION 


Sections 4 and 5 (a) of Article VII of the Country Grain Bleva- 
tor Code are not applicable to an elevator wnich does business under 
the future payment form of contract herein considered. 


DISCUSSION 


The future payment contracts presented for consideration, after 
reciting a present transfer of title, set forth provisions of which 
the following are typical: 


"On May.1, 19......+, or prior thereto upon demand 
of the seller, and upon surrender of this contract re- 
ceipted in full, the buyer promises to pay to the seller, 
at the above named elevator, for said wheat the market 
price at said elevator on the date last named above or 
on the date prior thereto on wnich demand may be served 
upon the buyer by the seller, as the case may be, for 
wheat of like ernde and quality, subject to the dis- 
counts herein agreed upon. 


"Tn consideration of the buyer agreéing to make 
such settlement at -the option of the seller as stipula- 
ted above, the seller agrees to pay to the buyer, at 
the time of settlement, the sum of 1 cent per bushel 
for the first i..3...is days from the date first above 
named, or fractional part thereof, and ...... per day 
thereafter until time of settlement." 


Notwithstanding the above-quoted provisions relative to the 
method and amount of payment under the contract, I am of the opinion 
that title passes from the seller to the elevator at the time of the 


making of the contract. It is a well-established rule that where the 
goods are ascertained title in them passes at such time that parties 
to a contract intend it to be transferred. Ellis & Myers Lumber 6o. 
v. Hubbard, 123 Va. 481, 96 SoH. 754 (1918); Tyler Lumber Co. v. 
Charlton, 128 Mich. 299, 8&7 k. W. 268 (1901). The rule is stated in 
Section 18 of the Sales Act, as follows: 


"Where there is a contract to sell snecific or 
ascertained goods, the property in them is trans-— 
ferred to the buyer at such time as the parties to 
‘the contract intend it to be transferred." 


; That it was the intention of the parties that there should be 
a present transfer of property in the goods appears unquestionable. 
The fact that the price has not yet been definitely ascertained does 
not prevent. the present pnssage of title. Welch Co. ve. Lahart Elevator 
Co., 122 Minn. 432, 142 N. W. 828 (1913): I Williston on Sales 
(2d Ed.), $266. The further fact that the buyer agrees to pay the 
seller an additionnl amount in consideration of the buyer agreeing to 
make settlement at the option of the seller 4 that the amount of 
this payment varies according to the number /bushels of grain sold and 
the length of time until settlement would not prevent a present passage 
OF title, 


If there is a transfer of title from the seller to the elevator 
company, it seems clear that the elevator is not subject to the re- 
strictions of Section 5 (a) of Article VII of the Country Grain Blevator 
Code providing that "no member shall store grain for the account of any 
other person without qualifying under (1) U. S. Warehouse Act, or (2) the 
section of the Grain Storage Laws, if any, of such member's state", If the 
elevator possesses title, it is obviously storing the grain for its own 
account and not "for the account of any other person". Moreover, it is 
Clear thet Section 4 of Article VII of the dode is not applicable to the 
Contracts here considered. If title is in the elevator, it appears 
impossible for it to grant free storage to anyone. Furthermore, the con- 
tract provision whereby the seller agrees to make payment to the buyer in 
consideration of the buyer granting an option to the seller appears to 
be an indirect means of paying storage rather than a method by which a 
party is freed from the obligation of paying storage. 


Francis Me Shea, ; 
Chief of the Brief and Opinion Section, 
Office of the General Counsel. 
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USE OF AUDITS OF BOOKS OF MIIK ea | 


DISTRIBUTORS 


Andi ts of distributors! books made pursuant to . i 
agreements and/or licenses under the 
Agricultural Adjustment Act may not vy: 
be placed at the disposal of the ' “amt 
Federal Trade Commission by the | 
Secretary on his own motion; but, 4 

in so far as they relate to corpora- ? 
tions within the scope of the investi- 
gatory powers of the Federal Trade 
Commission, they may be turned over. 
to the Commission by the Secretary, 
upon the direction of the President. 


Opinion Section Memorandum No. 108 
Dated July 3, 1934. 


July 3, 19345. 
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MEMORANDUM TO MRB PRESSMAN 


In reply ‘to your memorandum of June iA 193Uy I pee my 
Opinion upon the following: 


Question 


May the Secretary place at the disposal of the Federal 
Trade Commission;, for use in connection with the invest-— 
igation by the Commission of conditions with respect to 
the distribution of milk, audits of distributors! books 
made pursuant to agreements and/or licenses under the 
oe Btugee Act? 


Opinion 


Such audits, if confidential under the terms of the agree-: 
ments and/or licenses by which they were obtained, may 

not be placed at the disposal of the comnission by the 
secretary on his own motion; but, in so far as they relate. 
to corporations within the scope of the investigatory 
powers of the Federal Trade Commission, they may be turned... 
over to the Commission by the Secretary, upon the direction. 
of the President. é' 


Conditions Under Which the Audits Were Obtained 


Section & (4) of the Agricultural Adjustment Act confers upon 
the Secretary power; : . 


"To require any licensee under this section to furnish 
such reports as to quantities of agricultural commodities 
or products thereof bought and sold and the prices thereof, 
and as to trade practices and changes, and to keep such 
systems of accounts as may be necessary oy the purpose 
Gempart 2 of this title! . 


No general requisition of information from licensees has been 
made by the Secretary under the authority thus granted, but various 
provisions have been incorporated in licenses issued by the Secretary 
pursuant to the terms of Section & (3), as well as in marketing agree- 
ments entered into pursuant to Section 8 (2). These provisions are 
not uniform, and those which are quoted below, taken from the Des 
Moines Marketing Agreement and License for Milk (Agreement No. 19, 
License No. 13) are setforth as illustrative only. The provision 
in the Marketing Agreement is as follows; 
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"The Contracting Producers and the Contracting Milk 
Dealers shall severally maintain systems of accounting 
which shall accurately reflect the true accounts and 
conditions of their respective businesses. Their respec- 
tive books and records (including the books and records 
of all their subsidiartes and affiliates), shall, during 
usual hours of business, be subject” to. the examination of 
the Secretary, to assist him in the furtherance of his 
duties with respect to this Agreement, including verifica- 
tion by the Secretary of the information. furnished on the. © 
form hereinafter reférred to. The Contracting Producers 
and the Contracting Milk Dealers shall severally, from 
time to time, furnish information to the secretary on and 
in accordance with forms to be supplied by him. All in- 
formation obtained by or furnished to the Secretary pursu-_ 
ant to this paragraph, shall remain the: confidential 
information of the Secretary, and shall not be disclosed 
by him except upon lawful demand made, by the President,: by 
either House of Congress, or any committee thereof, or by 
any court, or in connection with any proceeding taken in: 
the enforcement of this Agreement or any license issued 
pursuant to said Act." 


In the license the last sentence is somewhat expanded and reads 
as follows, the additional matter being underlined: 


#A1l information (unless it would have been otherwise 


legally obtainable by the Secretary) obtained by or 


furnished to the Secretary pursuant to this paragraph, 

if designated in writing as confidential when go | 
obtained or furnished, shall remain the confidential 
information of the Secretary and shall not be disclosed 
by him except upon lawful demand made by the President, 
by either House of Congress or any committee thereof, 

or by any court, or in connection with any proceeding 
taken in the enforcement of this license, or when offered 
in evidence in any hearing, authorized by the Act or 


otherwise, for the suspension or revocation as to one 


a 


license the hearing is held." 


For the purposes of this memorandum,’ it: will be assumed that the 
audits in question were designated as confidential when obtained and 
that, except for the marketing agreements or licenses, they would not 
have been legally obtainable. 


A) 


Under the terms of the license, the Secretary 
may not on his own motion place the audits at 

' the disposal of the Federal Trade Commission, 
but he may do so upon the direction of the 
President. 


Bi bo 


Under the terms of the typical license quoted above, any informa- 
tion obtained or furnished to the Secretary pursuant to its provisions, 
if designated as confidential when obtained, is to remain "the confiden- 
tial information of the Secretary". It is obvious that a literal: con-: 
struction of this provision is not feasible and that by "Secretary" | 
must be meant not alone the Secretary but such officers and employees 
in the Department of Agriculture as would necessarily be required to 
share such information in the course of their official duties. This was 
recognized in the license itself, as well as in the marketing agreement, 

which provides that the Secretary may make (and in the case of the Agree- 
ment that the Secretary agrees to make) regulations and prescribe penal- 
ties to be imposed "in the event of any violation of the confidences or 
trust imposed hereby". . 7 


Pursuant to this provision, and pursuant to the authority con- 
ferred upon him by Section 10 (c) of the Act to make regulations 
"necessary to carry out the powers vested in-him" by the Act, the 
secretary on October 9 issued General Regulations BReY Mn PERS alties 
for the divulgence of confidential information.. | 


Article 1, Section 100 (f), of those Regulations defines "confi- 
dential eet on! in terms which would embrace audits of the kind 
now under consideration. 


"The term 'confidential information!’ means all facts 
relating to the business of any person which have been 
specifically designated in writing by such person as 
confidential at the time when obtained by or furnished 
to the Secretary, and to which the Secretary would not 
otherwise be entitled were it not for the provisions of 

a, license or a marketing agreement entered into under 
ts on 6 (2) of the Act.!! 


By Article II, Section 200, the following persons are deélared 
liable to a penalty to be imposed by the Secretary: 


"Any officer, enployee, agent, or expert of the Depart- 
ment who shall wilfully divulge or make known in any 
manner any confidential information regarding the business. 
of any person which may come to the knowledge of such offi- 
cer, employee, agent, or expert through an examination or 
inspection of the books and.records of such person or in 
any other manner, except.to other officers, employees, 
agents, or experts of the Department who may be entitled 
to have such knowledge in the regular course of their offi-- 
Cial duties, or except upon lawful demand made by the 
President, by either House of Congress or any committee 
hereof, or except as he may be required by subpoena or 
other legal process to testify as to the same in a court 
of competent jurisdiction or except as he may be required 
to testify in any hearing, authorized by the Act, or by 
Regulations issued pursuant thereto, for the suspension 
or revocation of the license of the person from whom 
such information was obtained or by whom it was furnished, **!"! 
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It is thus apparent that no, impediment has been placed either by 


the licenses or by the Regulations upon the furnishing of "confidential , 


information", as defined in the Regulations, to other officers, employ-— 


ees, etc. of the Department "who may be entitled to have such knowledge 
initthe regular course of. their official duties." .To be within the terms — 


of the license any divulging of confidential information beyond these 
limits must be brought within the exceptions specified. 


Of these exceptions the following only are pertinent, and these 
are common to licenses and to marketing agreements alike: 


"tpon lawful demand made by the President, by either 
House of Congress or any committee thereof..." 


In the present case there is no demand, but a mere request on the part 
of the Federal Trade Commission which seeks the information required by. 
the Secretary to use in connection with the investigation it is making 
of the sale and distribution of milk. That investigation is undertaken 
pursuant to H. Con. Res. 32, passed by the 73d Congress, by which the. 
Federal Trade Commission is "authorized and directed to investigate 
conditions with respect to the sale and distribution of milk and other 
dairy products" with a view to determining particularly whether opera—_ 
tions are being conducted in restraint of trade, or by the aid of un— 
fair trade practices, or "to depress the price of milk sold by produc- 
ers", The resolution is merely directory and confers no powers upon 
the Commission. Its authority, if such exists, to require information 
from other departments of the government must be found within the 

terms of the statutes. 


Express provision for the furnishing of information by the 
several departments is found in Section 8 of the Federal Trade Com— 
mission Act (Section 48, 15 U.SeCeA.): | ; 


"The several departments and bureaus of the Government 

when directed by the President, shall furnish the Com 
mission, unon its request, all records, papers, and 
information in their possession relating to any corpor- 
ation subject to any of the provisions of this Act, and 
shall detail from time to time such officials and employees 
to the Commission as he may direct.!! 


It is unnecessary to consider whether, under this provision, the President 


might direct the furnishing to the Commission of information obtained 
under the terms of a license specifying that it should be kept confiden- 
tial by the Secretary for all purposes, because each license, and each 
marketing agreement as well, expressly exempts all information from the 
requirement of confidential treatment in case of "lawful demand by the 
President." As to the proper construction of what constitutes "a law- 
ful demand by the President", the license itself provides no clue. 

It may be construed to include any demand by the President not in con- 
travention of any statute, or it may be construed more narrowly, as 
including only demand made pursuant to express statutory authority. 
Under either construction a direction by the President pursuant to 
Section 8 of the Federal Trade Commission Act must be regarded as a 
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"lawful demand," and as fulfilling exactly the description of the 
exceotion provided for in the license. 

The scope of such demand, pursuant to Section % of that Act, is 
necessarily limited by the terms of the Section to information 'relat— 
ing to any corporation subject to any of the provisions of this Act". 
The term "corporation", as defined in the Federal Trade Commission 
Act means 


"any company or association incorporated or unincor- 
porated, which is organized to carry on business for 
profit and has shares of capital or Capital stock, and 

any company or association, incorporated or unincorporated, 
without shares of capital or capital stock, except partner- 
ships, which is organized to carry on business for its own 
profit or that of its members." (Sec. 4, 38 Stat. 719, 
SCCe Yd 15 Mate Cahs) 


but see Federal Trade Commission v. Smith, 1 F. Supp. 247 (1932), hold 
ing that practices of a holding company witn respect to subsidiaries 
engaged in interstate commerce may be investigated. Cooperative asso- 
Ciations may be the subject of investigation with reference to alleged 
restraints of interstate trade and cormerce. 34 Op. Atty. Gen. 5555 


5O4 (1925). 


Assuming that the term "corporation" as used in Section % of the 
Pedernl Trade Commission Act is subject to the same limitations as when 
used in Section 6, it nevertheless appears that it is broad enough to 
embrace most, if not all, of the corporations and associations, audits 
of whose books have been made pursuant to the terms of licenses issued 
under the Agricultural Adjustnent Act. The provisions of such Section 
for furnishing information to the Commission upon the direction of the 
President therefore appear to furnish an aaple and appropriate pro- 
cedure for making available to the Commission the desired audits. 


Francis Me. Shea, 
Chief, Brief and Opinion Section, 
Office of the General Counsel. 
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FILING OF CROSS BILLS IN THE FEDERAL 


COURTS 


Federal Equity Rule 430 has apparently not abolished 
the cross bill in all situations but only 
in those in which a defendant seeks 
affirmative equitable relief arising. 
out of the transaction which is the sub- 
ject matter of the suit. 


Ordinarily a cross bill may not be filed before 
the answer, but a court may, under ap- 
propriate circumstances, permit a cross 
bill to be so filed. 


The rules in the various districts differ as to 
the requirements of leave to file a 
cross bill. 


Opinion Section Memorandum No. 110 
Dated July 5, 1934. 


OF eA 


Obs. 


July 5, 1934. 


‘MEMORANDUM TO’ MR. BACHRACH 


a Agi answer to your request for an CRAIBOD I De Tew submi t 
. the following: ; 


QUESTION . 


(a).. Does the Equity Rule, indicating that an 
answer may include matters of counter-claim, abolish 
cross—bills? 


Ab vnet f. it does not, need the answer be filed be- 
fore the cross—bill or can it be. sine th afterwards? 


te Cop gay leave of court peapesedl to file a cross- 
bill? 


OPINION 


(a) It is not wholly clear whether the Pederal 
Equity Rule referred to - Rule 30 -. abolishes. the 
cross-bill in all situations. It seems that it has 
not done so but ‘has only abolished cross—bills in 
those situations in which a defendant seeks affirm- 
tive equitable relief arising out of the transaction 
which is the subject matter of the suit. 


(b) Ordinarily a cross—bill banner be filed be- 

fore the answer. But it seems that a court may 

- under circumstances permit a Chap eanuhy to be so 
” filed. Te aa 


(c) The’ rules in the various districts differ as 
‘to the requirement of leave to file a cross-bill. 
ie 


; nea Is Wot ae Clear Whether ben peace Equity 
ee Referred to - Rule 30 - Abolishes. the Cross-Bill 


mera All In All Situations. It Seems Tha It Seems That :It Has Not-Dene-So 
But Has ‘Only’ But Has ‘Only Abolished ‘Gross-Bil Cross-Bills in Those ‘Situations 
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In Which a Defendant Seeks Affirmative E Equitable Relief 
Arising Out of the Transaction Which Is the Subject 
Matter of the Suit. 


Federal Equity Rule 30 reads as follows: 


"The answer must state in, short and simple form any 
counter—claim arising out of the transaction which is 
the subject matter of the suit, and may, without cross- 
bill, set up any set-off or counter-claim against the 
plaintiff, which might be the subject of an independent 
suit in equity against him, and such set-off or counter-— 
claim, so set up, shall have the same effect as a cross- 
suit, so as to enable the court to pronounce a final 
decree in the same suit on both the original and the 
cross-claims." 


The Rule thus does not specifically effect an abolition of the. 
cross bill. : | 


However, under the former equity practice, and before the ‘adoption 
of this Rule in 1912, the cross-bill was the only way by which a defend- 
ant could obtain any affirmative relief in the action, other than.a dis- 
missal of the bill. Nelson v.. Lowndes Co., 93 Fed. 538 (C.C.A. 5th, 1899). 
But affirmative relief (the Rule employs the term "counter-claim"), 
which arises "out of the transaction which is the subject matter of the 
suit", now "must" be set up by way of answer. It thus is clear that at 
least as to such matters the cross—bill has.been abolished, and the 
counter-claim contained in the answer has taken its Pla ices 


As to the matters nee es in the sappy ee of ‘the Rites 
however, there is considerable doubt as to whether they may still be set 


up by cross-bill. With such matters, - "any set-off or counter-claim _ 
against the plaintiff, which might be the subject of an independent : 
suit in equity" - the Rule employs the permissive word "may" with 


reference to their being set up in the answer. And in permitting such 
practice, the Rule states that they "may" so be set up "without cross- 
bill". Whether the permissive word "may", together with the phrase’ . . 
"without cross-bill", meant to. give to oie defendant an option to still 
use the cross-bill, or whether the option is one to set up such matters. 
either in. the-answer or by an independent suit in equity, is not clear. 
That the defendant is given an option as to the transactions mentioned 
in the second part of the Rule is.clear. In accordance with a well-. 
settled rule of statutory construction, the word "may" will be construed 
as permissive, especially so when words of mandatory import have been 
employed in the same provision. Farmers Bank v. Federal Reserve Bank, 
262 U.S. 649 (1923). But whether the option includes the cross-bill is 
not clear. 


Nor do the cases help in clearing up the ambiguity. No case has 
squarely presented the problem whether the Rule has abolished the | cross~ 
bill. In some general and rather loose discussions pertaining to the 
Rule, some dicta may be quoted. to the effect that it has had the effect. 
of abolishing the cross-bill.. For instance, the court in’ the case of 


a — ——— 


Hines ve Martin, 286 Fed. 653 (C.C.A. 5th, 1923), in considering whether 
the lower court had abused its discretion in refusing defendant the right 
to amend his answer y, also stated; 


Stinccoent zing. fully that, a cross-bill in equity is neither 
needed nor permitted in a suit in equity in a Federal 
court, * * *" (p. 656, Underscoring supplied). 


Likewise, in Marconi Wireless Co. ve Natl. BeS. Co., 206 Fed, 295 (Dist. 
Ct. N.Y., 1913), the court had before it the problem of whether a 
counter-claim which had been filed by the defendant was of the kind 
that could be properly considered by the court. “This problem, of 
course, also necessitates an interpretation of Rule 30, and in con-~ 
struing the Rule for this purpose, the court stated: 


"the new Rule 30 not only does away with a cross-bill, 


but says that 'without cross bill! any claim which could 
be the subject of an indepéndent equity suit shall be 
set out in the answer with the same effect as a'cross~ 
suit!, so as to allow a 'final judgment! on the ‘original! 
‘and 'cross-claims!, Here we have a deliberate use of 

. new terms covering any ‘independent suit in equity' to 
have the result of a 'cross suit', and yet to be pleaded 

_ ‘without cross-bill' (which is seemingly recognized as 
the old way of pleading)." (pe 302, Underscoring 
supplied). | oy ae : 


And in Terry-Turbine Co. v. Sturtevant Co., 284 Fed. 103 (Dist. Ct. 
Mass. 1913), in which the ‘court was also faced with the problem of 

determining whether. the counter-claim contained in the answer was a 
proper one, the court remarked; 


"The main purpose which the quoted part of rule 30 (the 
material containing the clause Smay without cross-bill etc,'’) 
was. intended to accomplish is evident. It is to dispense 
‘with cross-bills, by requiring everything & previously done 

by cross-bill. to be thereafter done by answer Onivan 

(pp. 104, 105. Underscoring supplied). 


However, other conclusions may also be drawn from the cases. 
In Amer. Mills Co. v. Amer. Surety Co., 260 U.S, 360 (1922), the 
problem before, the. court was whether the affirmative relief defendant 
sought came within the "must" or "may" category, because the issue 
involved was, one of waivers In discussing this problem, Judge Taft 
stated; ; 


"That: which grows out of the subject-matter of the bill 

‘ must be set up in the interest of an end of litigation. 
That which does not may be set up if the defendant wishes 
in one. . proceeding in equity quickly to, settle all equita- 
ble issues capable of trial between’ them in such a pro- 
ceeding, even though they are not related. The formality 
of ergas=bills is not required.***" (p, 365, Underscoring 

wi vlied), 
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The last sentence can be construed to infer that althoug: not re- 
quired, yet they are permissible Lise pleader. AEE to smo les himself 
with the formalities involved therein. 12: | od 


Further, there have been many cases arising after the adoption of 
the Rule in 1912 in which deferidants have interposed cross-bills. Many 
courts after 1912 have employed the term"cross-bill" as synonymous with 
"sot-off" or "counter—-claim' contained in the answer, and-the-fact that 
the courts in such cases have employed the term "cross—bill" is of 
little significance because ‘there ‘was ‘ho such independent pleading Sarah 
in.the cases This the Es did in the Ch onctne § Cages: ‘gince 


e fA Beeb sont be i Med BS 


Grossman ve United tatiee 280 Fed. 683 a Coke 7th, oa 

Looney ve Thorpe Brose, 277 Fed. 367 (C.C.A. 8th, 1921). 

Mathis v. Ligon, 39 Fed. (2nd) 455. (C.C.A. LOth, 1930). 

Queen Ins. Cow ve. Citro, 5% Fed. (2nd) 107 (C.C:A. 7th, 2932) 

Smith BEng. Co. ve Pray, 58 Fed. (2nd) 926-(C.C.A. 9th, 1932) 
_ Victor Talking } Mach. CoO. ve Brunswick Kk Coe, 279.Fed. 758, 

(Dist. Ct. Dél.:-1922) 
Wootten Land Co. ve Graney, 265 Fed. 91 a, es As’ 8th, ae 


But the following in a erie ta: List of' all cases eeetued since 19le 
in which a pleading termed a "Gréss-bill", independent of the answer 
and in addition thereto, has been. filed and accepted by the courts; 


Amer. Car Co. ve Merchants Trams. Coe, 216 ed. 50 
: (Dist. Cte, M.Ya 914) | 
Barnett v. Kunkle, 256 Fed. oun (Ce 0. A. ath, 1919) ApPe 
dis. 264 U.S.:16¢ 2 
Fed. Coal Co. ve Liberty Coal ee 23 Fed. (2nd) 674, 
(ClCoAS Gtr ua Ses), 
. Hyde ve Blaxter, 299 Fed.°167. (CCA. 8th, 192H) 
‘Lovell v. Latham & Co., 211 Fed. .374 (Dist. Ste Alas, 1914), 
) Mod. 219 Feds 721, aff'd..che U.S. 426, 
TAN RES Pst es Costas eee HO Fed. (ond) 16h; (C.CsAc 10pm 
LOSC Yen a , eer tae of 
Quinlivan ve Dail Co., oT Pods 57 (C.CoAe (Gt Legere 
United States v. Archibald, 4 Fed. (2nd) 587 (Dist. Cts 
| Wel Ca ees 
‘United States ve Duignan; 4 Fed. (2nd) 983 (¢.0.A. ‘2nd, 
1925) ertids : e274 WeS¢ Lo . ee Fe 
Tilcox ve El Banco, 255 Fed. Ye (C.C.A. lst, 1918) app. 2 
diss 255°Uése Fee”: oa ae 
Woods ve United States, 223 Fed. 316 (C.C.A, Sth, 1915)s0gue 


Also in-the case of Landon v. Public’ Utilities: Comm. ,..o34 Fed. 
152 (Dist. Ct.-Kans,,; 1916), (Rev'd. on other grounds ag UseSs. 2305 
mode 2h0 U. S. 590), an intervening bill was ‘filed, and the court stated: 


"This intervening bill, which we treat as a cross-bill 
KN (a. 168) 


It may be argued that the courts, in accepting such cross-bills 
as pleadings, have recognized the appropriateness of their use. In 
these cases the courts have not only accepted these independent plead- 
ings labeled "cross-bills" but also have considered and sustained them. 
When not sustained, it has not been because they have, been considered 
as improper pleadings under the new equity rules, but for other reasons, 


such as for lack of equity. See Lovell. ve Latham & Go», gupra....It is 
true that no court since 1gle seems to have: found it; necess wy, to make 
a square ruling on the point of striking out any. of the cross-bills which 
have been filed by defendants on the grounds that. such pleadings. are no 
longer permitted in modern equity practice because of Rule 30. But at 


least no court has done so sua sponte. 


The differences in the opinions of the recognized text writers 
in this field as to whether the Rule abolishes the cross-bill also re- 
flect the ambiguity of the Rule. It is the conclusion of Foster, for 
instance, that the Rule has abolished the cross-bill as a pleading. 
Foster, Cyclopedia of Federal Procedure, SeCe 879. But Hughes, on the 
other hand, states: ei ‘ GG i 7 


"Equity Rule 30 provides an adequate substitute for the 
cross-bill, but does not apparently prohibit resort to 


that form of seeking affirmative reliefs! (Hughes, Fed- 
. eral Practice, Vol. 2, Sec. 1258, p+ 413). 


And the Annotator in the U.s.C.A. is in agreément with Hughes: 
"Equity Rule 30 provides an adequate and less technical 
substitute. for the cross-bill, but does not apparently 


prohibit resort to that form of seeking affirmative re-- 
iief.! (28 USCA, Sec. 723, Note MOL, ps: 191). 


Pelayo course, clear that there is: no longer any necessity 
whatsoever of resorting tothe device of the cross-bill. Anything that 
could formerly be done by, cross-bill can now, pecause of Rule 30, be 
done by way of answer, by setting up theréin appropriate counter-claims 
or set-offs. As the court stated in Churchward Int'l. Co. ve Bethlehem 
Steel Co., 233 Fed. 302 (Dist. Cte Pasy 1916): = ; 


Nkk*ryLle 30 permits defendants by answer to make any counter 
complaints against, plaintiffs which might be made the 
_ subject of a bill and relieves them of the necessity 
of resorting toa cross-bill," (p»323}-... 
_ And the court in Automotive Prod. Corps v. Wolverine Co-, 15 Fed. (2nd) 
TH5 (C.Cohe 6th, 1926) also“declared: Pty 
By Bquity Rulé 30, ¢rogs-bills have become unnecessary 


* ‘* * Ie : (p. THD) Ae 


Hines v. Martin,’ 286 Fede 653 UC. Gck. 5th, 1923) is to the same effect: 


"All affirmative relief necessary to be sought by a 
cross-bill under the former rules of equity practice 
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can now be obtained through an-answer in equity framed 
for that purpose." (ps °656). Pes 


Thus, the Rule neither specifically abolishes. the cross-bill, 
nor has any case so flatly held to be its-effect. And because so many 
‘courts have since the adoption’of the Rule accepted such pleadings, - 
no court’ rejecting any cross—bill on the groynds that it is no longer 
permitted - it would seem that the use of the: cross-bill as a pleading, 
is still permitted. Wierd ; Oe nage 

Equity Rule 18 also possibly merits consideration in this con- 
nection. This Rule reads as follows: | | 


"Unless otherwise’ prescribed by statute or these _ 
rules, the technical forms of pleadings. in equity are . 
abolished." diciaihah 


But -this Rule has never been construed to have had any. effect 
upon the continuation of the existence of the cross-bill, or, in tage 
upon any specific equity pleading. The only case in which any problem 
pertaining to cross—bills has been associated with this Rule ig. Wilcox 
Vv. Bl Banco, 255 Fed. “ue (C.C.A. Ist, 1918). In that case the lower 
court rejected a cross-bill filed by the defendant on the grounds that 
it "did not answer the requisites of such a bill when tested by the 
technical rules of pleading in equity." But the Court of Appeals held, 
Citing this Rule 18, that- there was no, reason why the District Court | 
"should not have regarded it as an answer and decided whether the de. 
fense set up * * * presented a valid defense." (p- 446). . Thus. the 
court concluded that the effect and purpose of Rule 18 was primarily 
to have any technical errors or defects disregarded: .__ 


"In other words, it seems to us that the purpose sought to be 

accomplished by the general equity rules is.that,. if. the 
substantial rights. of the parties may be ascertained ace 

and determined according to the allegations contained ri 

in the pleadings, itis the duty of the court.to consider 
and decide them without regard to the form in which they 

are presented, if :they may, be rightly understood, - (Wilcox - 

Ve Hl Banco, supra, at p. 46) | be 


For instance, in Activated Sludce COs Ve Sanitary Dist. of Chicago, 

33 Fed. (2a) 452 (e.ccA. 7th, 1929), the court cited Rule 18 in support 
of its holding that it was immaterial that plaintiff had entitled his. 
action erroneously... And in Williams Ve Pope, :215 Fed. 1000 (Diste Ot. 
Ne¥., 1914) the court upheld a complaint drafted by a layman, citing. 
Rule 18, and holding it sufficient in spite of its many deficiéncies. 
Likewise -in Sheeler ve Alexander, 211 Fed. .544 (Dist. Ct. Ohio, 1913), 
the court overruled a contention that a bill of review had .not .been 
filed strictly in accordance with proper procedure, citing Rule 18, 
among other rules, and ‘stating: ois, 3 many aiaies cake Sa 


And it is only in this respect ‘that Rule 18 has been cited and employed. 


Cs 
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se "It would seem to be the spirit of these new equity 
fee; rules: “that: they were drawn by the Supreme Court with 
the intent of leaving the judge free to adjust matters 
in the interests of substantial justice, as he sees it, 
' ‘tnhampeted by precedent and by technical definitions 
- and distinctions." (iis 545). 


Thus it would seem.that Zquity Rule 18 could not reasonably be 
construed to have had thé: effect of abolishing the cross-bill, but that 
‘“rather'it was adopted merély to do away with technical defects and 
‘errors in the interests of ee substantial justice. 


yes. Lt will be noted that the Rule effects its Ba sat 
tions "unless otherwise prescribed by these rules." If the effect of 
‘Rule 30 is correctly construed to be such as to perpetuate the propriety 
of the use of the cross-bill, then gue 30 would fall within the excep- 
_ + .tion provided im Rule 18. 


Boers oh es MPO, 


ae Ordinarily ‘a Cross-Bill Cannot Be Filed Before the 


Answer.‘ But It Seems That a Court May wider Certain 
Circumstances Permit a Cross—Bill To Be So Filed. 


Correct ‘practice seems to require that a cross-bill cannot be 
ea sed nate the complaint in the action has been answered. 


“tn: ‘the: By ease of Allen ve , Allen, Fed.. Case Noe 18, 223 
_ (Superior Ct. Territory Ark., 1828), plaintiff filed a bill for 
‘divorce. ‘The: defendant, instead of answering the complaint, filed 
a empes-bill, Thee eine for'a divorce, and alimony. But the court 
peo) eae oe ee ose ats. 


nga lis. was CLekthy irregulare The bill should have been 
. answered and the &llegations. therein contained contested 
proton]: the: éross-bill could be’ properly filed." 
a yee. sie apie acai . i a+ ie 
a eae in. Now RR. pat Vé S oaenabur 2 & & Le C. Re Coe, 20 Fed. 
Li 37 (Circe Cts NsH.;°1884), plaintiff sued on’a contract. Defendant by 
crdss-bil} sought ‘a reformation of the contract. Both parties to the 
*, suit consented to-have the ‘issue concerning the reformation first 
settled by the cross-bill, instead of the defendant bringing up the 
reformation of the contract by way of. answer to the original bill, 
‘ The court; therefore; gave permission to the defendant to file the 
cross- bill before answering the complaint. 


‘aa The, above two. detses seem to ‘be the only ones dealing with the 

. problem of whether'’a’ cHoss-bill can properly ‘be filed before answer. 
at f,arrom then,, at: wopld. ‘geen. that: although. it ordinarily would be con- 

ies ‘sidered irregular. practice to file the tross-bill before the answer, 
oe :a court.’ -neventholess,,, nas power to ‘permit’. such procedure if it so 

as Bees ay mie SE ER aes 8 oe oe 
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III. 


The Rules in the Various Districts Differ as to 
the Requirement of Leave to File a Cross-Bill. * 


The practice in some of the Districts seems to be to require 
leave before a cross-bill can be filed. However, in other Districts, 
securing leave to file such a bill has not been held to be necessary. 


ra Christmas Gold Mining be Ve Milliken, 200 Fed. 316 (D. C. 
Colo., 1912), plaintiff made a motion to strike a Gross-bill of a 


defendant "upon the ground that it was filed without leave of courte" 
The court denied the motion, stating: ° 


"The Gross-bill is by a party to the suit, and was filed 
seasonably ~ indeed, contemporaneously with the answer. 
Leave of court is not necessary under such circumstances. 
Neal v. Foster (C.C.) 34 Fede 496; New York Co. v. 
Borough of North Arlington (N.J. Che) 75. 1h Atle 
Beauchamp ve Putnam, 34 ae 379, 381; 1 Bates, Fed. 
Proc. Sec. 381." (p.: 316). 


The court went on to distinguish the case of Bronson v. LaCrosse Re Re 
Coe, 69 U.S. 283 (1863), - a case which has been cited in support of 
the contention that leave of court is required before a cross-bill 

can be filed. It admitted that in that case it was true that a cross- 
bill filed without leave of court was set aside as irregular. How- 
ever, it pointed out that the cross-bill was there filed by a person 
who was not even a party to the suit. This person petitioned the 

court for leave to file an-answer for a corporation of which he was . 

a stockholder, which corporation was then in default in its pleading. . 
In his petition for leave to file an answer for the corporation, he || 
also asked leave to file a cross-bill. The court gave him leave to 
file the answer, but its order made no provision for the cross—bill. 
However, the petitioner filed a cross-bill with his answer anywaye:: 
Thereupon, the court set it aside, and its action was held not to be 
reversible error by the Supreme Court. The court in the Christmas 
case, supra, further pointed out that in the case of Indiana Railroad 
Co. ve Liverpool Coe, 109 U.S, 16%, a defendant sought to file a 
cross-bill after an order pro confésso had been entered against him," 
and after. a reference in the case had already been had. In such eee 
late circumstances the Supreme Court held that "it was discretionary with 
the court to permit the titine of the > cross-complaint s™ (De 3 fee 


The court in the Christmas case did take cognizance, however, . 
of the practice which seems to have Bee up in some districts to secure © 
leave to file a cross-bill; 


"The procedure seems, it is trucg to have been. ink 
dulged in-a number of districts to secure leave. ‘Mer- 
cantile Trust Coe ve Btcgs| hve Copal Getena 


4 Fed..&, 11; Brush! Cos ve Brosh swan Co. (0500 )..45 


Fed. 701; International Tooth Coe ve Carmichas] (C.Ce) 
4 Fed. 350; Huff ve Bidwell, 15] Fed. 566, 81 C.C.A. de 
Underfeed Stoker Co. ve American Stoker Co. (GeC. ) 169 


Ped. 892." (py 317) 


But it pointed out: 


Teha- seems to have resulted fee local practice rather 
‘them from the ancient t padeedure in sls al ee pi lces 


3 Tt therefore hela: 


“ 


WNWnatever may be the’ necessity,': therefore, for leave 


where it is sought to file a cross—bill out of season, 
such rule can have no application where, as here, the 
cross-bill’is-filed by a party to: the suit and’ with his 
answer !! (pe ' 317) 


Neal'v. Foster, '34 Fed. wdiag (Gires-6te nee 1888), is another 


case which holds that permission to file a a oli is not. necessary: 


"It. was not necessary to give notice of the anplication 
for leave to filé a eross-bill; nor, so far as I am | 
advised, to obtain leave for doine SO, * * * A crogs— 


bill is a regular and legitimate proceeding in a court 


of equity, to which: any party defendant may resort in 


-@ proper case, without any special leave of the | court.' 


(pe ea Underscoring suoplied). 


The | Neat case: goes so far°as'to Hold that it is ‘proper to file a cross- 
bill without lenve even after the trial; but before: the final disposi- 
tion of the case, in spite of the of t— ce ae ste itement that a cross-~ 
maa Can’ not. ‘be filed after: trial: 


eo. 


tt Ge Pte ira olevei oa in ‘the books that a cross-bill 
must be filed before publication, - that is before the 
taking of testimony in the original case is closed and 
‘the same opened to the inspection as of the parties or 
published, - unless where some new matter, as’a release, 
arises afterwards, or the case appears at the hearing 
too imperfect to reach and ttehceate the rights of all the 


parties." (pé tgs 


y 


But the court pointed . out, that the requirement that a cross-bill must 
be filed before trial was. based on old etree practice. In modern :-::: 
Pani, ty. cree, : REMOVER Lc saul sagt ae 


there is no longer” any ‘secrecy in the: premises, and, , 


there is now no.re SON, why the: period or fact of. pub: J 


_-* lication should be arbitrarily prescribed as the point 
of time beyond which a cross—bill cannot be filed.:. The. 


court may, sua sponte, direct the filing of a cross-—bill 
when it appears necessary t..a complete determination of” 


he case, at-any time before final decree; ‘and in my: judg- 


ment; there ought ‘to. be no fixed rule. against a defend: 


-ant's filing A cross-bill in the proper: Case before. the « 


final hearing; the objection of laches being disposed 
of in each case on the particular circumstances thereof, ***!! 
(pe 499. Underscoring supplied). 


5 fe 


But in Huff ve Bidwell, 151 Fed. 563 (C.C.A. 5th, 1907), five *** 
years and several months after the complaint was filed, and after the 
case had already been tried and the opinion of thé court renderéd, 
certain defendants asked leave to file aveross-bill. The court re- 
fused permission and the court's action was assigned as error. The. : 
Court of Appeals, however, in holding that the court properly used 
its discretion in refusing to MELON the Horas of the bill in such a 


case stated: 


"When a -cross-bill is necessary to the complete deter-— 7 
mination of the matters already in litigation, the 

court may permit one to be filed at any time before °* 

the hearing. To grant or to refuse permission to file 

a cross-bill is largely in the discretion of: the court. * ea 
The courts generally disapprove of the filing of a 
cross-bill after the original suit has been heard and 

the merits have been passed one" (ps ee 


Rogers Ve _Riessner, a Hod. 591 (eon. Ct. Se De N¥., 1887), 
is another case.in which a defendant moved for leave to serve a cross-— 
bill after the case had already been heard and a decreé rendered. His 
motion was denied on. the grounds that it was made too late. ‘Thus, 
at least when the cross—bill is not seasonably filed, its acceptance 
seems to be entirely within the court's discretion. Morgan's Co. v. . 
Texas Central Railway Br, Ue Se so er ysis | Sees 


‘this bill was filed on leave, Before the testimony _ 
was taken, and though there should be’ as: little delay 
as possible in filing bills of this kind, yet that was 
a matter.entirely within the discretion of the: court, 
which could have directed it to be filed even at. the 
hearing," Morgan's Cos Ve Texas Central Railway, supra, 
Bt DeceUlen “4s abel Arh ge nye sae 


Thus, while it does not seem as if permission aA be secured 
in some districts before the cross~bill is filed; if itvls fileas 
scasonably, such as with the answer, and 2 a party to the-case, yet, 
as the court noted in the Christmas casé, supra, the practice seems 
to have grown up in many districts to secure leave before filing 4 
cross-bill. In addition to the cases Cited in the Christmas case, °°)“: 


supra, leave was secured in Dickerman ve Northern Trust Co., 80 Fed. 


450, aff'd. 176°Ves. Wels 1900, and in Moore Printing Coe ve. National 
Savings Co., 218 U.S. Yoo" (1910). Furthermore, in Indiana: Manufactur- 


ing Coe ve Nichols 'Co., 190 Fed. 579 (Circ. Ct. Be De. Mich., 1911). 
Plaintiff objected to a cross-bill because it.was filed without leave. 
The court stated:: xe rE | uw Bore 


ities Grtisiwbi Ly was filed without leave, ae is ares ae 

inr_in ‘that ‘respect; but an order may now be. sata Sis a 

ereseea nunc pro tunc, leave to. file same." “Ape 5 \-} Mn ea 
Und ereodriets ‘Aipptied)s Pe ae ar 


"a {5 


he court in Batsene Vs Burge; 30 Fedé 805 (Circ. Ct. NeD. Jae, 
did likewise, granting leave after plaintiff objected to the 


ant's filing a cross-bill without leave. 
It thus seems as if the matter of securing leave to file a 
sS-billiis one to be governed by local practice. If the local 


2 is not well settled, it would seem best to avoid any possibility 
difficulty by first securing leave to file the bill. 


Francis Me Shea, 


Chief, Brief & Opinion Section, 
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APPOINTMENT OF BUREAU OF AGRICULTURAL 


ECONOMICS AS AGENT OF THE SECRETARY 


It appears to be within the power of the Secretary 
of Agriculture to appoint the Bureau of 
Agricultural Economics as his agent to 
receive reports required by tie License for 
Peanut Millers, issued under Section 8(3) 
oof the Agricultural Adjustment Act; however, 
the designation of the chief or of some other 
official of the Bureau to act as the agent 
of the Secretary is recommended as the safer 
proceduree 


Opinion Section Memorandum No. 128 
Dated July 6, 1934. 


i 
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July 6, 1934. 


MEMORANDUM TO MR. OQFPPENHEIMZR 


Pursuant to your request, I submit herewith an opinion upon the 
ee toring. question. 


ggtt ibs ~ 
On a 
al 


QUESTION 


May the Secretary of Agriculture designate 
the Bureau of Agricultural Economics as his agent 
to receive reports which Section 4U, Article V of) 
the Marketing Agreement and Section: 4, Article IV 
of the License for Peanut Millers require each 
miller to furnish to the Secretary? 


OPINION 


I am of the opinion that the Secretary of Agriculture 
may appoint.the Bureau of Agricultural Economics as 
his agent. However, the designation of the Chief 

or some other official of the Bureau is recommended © 
as the safer procedure. 


STATEMENT OF FACTS 


Section 4, Article V of a Meer ne Agreement and Section th 


"Bach Miller shall, Fait time, | to time, upon the request 
of the Secretary, report to the Secretary the a 
quantity of. farmers! stock peanuts on hand whether 

owned or stored for others, and the quantity of 

raw shelled and/or cleaned peanuts on hand or 

stored for others. 


reover, ‘Article xv of the. agreenent and Article IX of the license 
th provide: : 


The Secretary may bya See at inns in eee 
name any person, including any officer or employee — 
of the Government, to act.as his agent in con", 
“nection with any. of, the provisions of this” Agree-° * 
ment '! 
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The General Crops Section desires that the Bureau of Agricultural Bcon- 
omics be designated as the Secretary's agent to receive the reports 
required under the sections quoted supra. The narrow question is thus 
presented as to whether the Bureau of Agricultural Economics comes 
within the meaning of the words "any person, including any officer or 
employee of the Government." 


I. The term "any nerson, including any officer or 


employee of the Government" is broad enough to 
include the Bureau of Agricultural Economics. 


The general rule as to the interpretation to be placed upon the 
word "person" is well stated in the case of Commonwealth v. Welosky, 276 
Masse 398, 177 NB. 656 (1931). The court therein declared at page 659: 


"The word 'person,* like many other words, has no 
fixed and rigid signification; but has different 
meanings dependent upon contemporary conditions, 

the connection in which it is used, and the result 
intended to be accomplished. * * * The word 'person! 
may include’a national bank, Central National 

Bank v. Lynn, 259 Masse 1, 14, 156 N.E. Ue; 

a corporation, McDonnell v. Berkshire Street 

Railway, 243 Masse 94, 95, 137 NeE. 268; a 

society, apaedost at or partnership, oe aS 


Tease! of ga Se “24s iGaae 235, 03, x. 140 Nez 
$11; Commonwealth v. Rozen, 176 Masse 129, aie 
57 Nes 223.! : 


Although no case has been found wherein the question whether a govern-— 
mental bureau can be construed as a "person" within the meaning of a 
statutory provision, such a construction appears valid, if, as stated 
above, the connection in which the word is used and the result intended 
to be accomplished is conducive to this interpretation. In addition, 

the word "person" has often been held to include the plural when to do. - 
so would aid in the effectuation of the statute wherein the term was 

used. Ex parte Mathews, 191 Calif. 35, 214 Pac. 981 (1923); People v. 
Croton Aqueduct Board, 26 Barb. (N.Y¥.) 240; Busser v. Snyder, 282 Pa. DUO, 
128 Atl. 80 (1925); See ‘also In re Bikel, 283 F. 285 (1922). ‘Thus it is 
entirely possible that the marketing agreement oh license here in question 
may be construed to allow the Secretary of Agriculture to appoint the mem- 
bers making up the Bureau of Agricultural Economics as his agents to 
receive the reports required by the Secretary. The express designation 

of "any officer or employee of the Government" may be thought thereby to 
impliedly exclude any other Government agency such as the Bureau of Agri- 
cultural Economics. However; the word "including" is ordinarily con- 
strued to be a word of enlargement rather than of limitation. Cunningham 
V. Sizer Steel Corporation, 1 Fed. 2nd 337 (1924); Matter of Goetz, 75 N.Y. 
Supp. 750 (1902). Therefore, the use of the words "any officer or em- 
Ployee of the Government" following the word "including" should not be 
construed to limit the meaning of the word'"persgon". 
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II. The nature of the delegated power is 


SS LS | OE | 


bureau rather than an individual. 


It is a familiar rule of construction that a statute is to be 
construed with reference to its manifest purpose or object. Therefore, 
it is strongly persuasive to the effect that the Secretary of Agriculture 
may designate the Bureau of Agricultural Economics as his agent to re- 
ceive the reports in the instant case, if the exercise of the power which 
is to be delegated by the Secretary, under the marketing agreement and 
license, is such as to require the attention of a group of persons rather 
than an individual. A mere inspection of Section 4, Article V of the 
marketing agreement and Section 4, Article IV of the license reveals 
that they concern the handling and compiling of the numerous reports 
concerning the quantity of peanuts cleaned and stored by the millers. 
Obviously this work requires the attention of a body such as the Bureau 
and the work clearly can not be done effectively by an individual. 


III. The appointment by the Secretary of 


require and receive the reports is 
recommended as the safer procedure. 


Although I am of the opinion that the Secretary of Agriculture 
may appoint the Bureau of Agricultural Economics as his agent to execute 
the functions vested in him by Section 4, Article V of the Marketing 
Agreement and Section 4, Article IV of the License for Peanut Millers, 
the matter is not entirely free from doubt. That the Secretary may 
appoint the Chief, or some other official of the Bureau is clear inas— 
much as Article XV of this Agreement and Article IX of the License both 
expressly provide: 


'The Secretary may by a designation in writing, 
name any person including any officer or employee 
of the Government, to act as his agent in connec- 
tion with any of the provisions of this Agreement." 


This procedure is therefore recommended. The right of the Chief or other 
official of the Bureau to delegate to employees of the Bureau he task 

of receiving and handling the reports received from the millers, upon 

the request of the designated Bureau. official, would likewise »xppear un- 
questionable. The work done by the employees would be ministerial in 
character and seems within the contemplation of the vrovisions of the 
Marketing Agreement and License in view of the large numoer of reports 

to be reviewed and the magnitude of the task in compiling them. 


Francis M. Shea, 
Chief of the Brief and Opinion Section, 
Office of the General Counsel. 


; COTTON oPTiON-BE ERI CONTRACTS -- | REMEDIES 
TO PROTECT INTERESTS OF SHARDOROPPERS 
| sige } } mais 
The Secretary may rescind and sue cis recover all-or 
8 any “ortion of benefit payments made under 
a 1955 cotton macau iia 


Qe Where: the land: infalned was worked by 
sharecroppers who did not sign as producers, 
were not listed as lienholders or other 
persons having an interest in the crop, and 
did not give written consent to the making 
or performance of the contract. 


bo. Where such share-croppers were listed 
as lténholders, but the producer falsely 
represented that he intended to secure 
their consent before any part of cotton 
planted was taken out of production, and 
did not secure their consent. 


ce. Where the producer falsely certified 
that he had obtained: consent of all lien- 
holders. 


d. Where such share-croppers did not 
sign as producers, but were listed as 
lienholders or other interested parties, 
and where their written consent to the 
making and performance of the contracts 
was obtained by fraud or duress. 


The United States may, in any of the above situations, 
institute an action under Section 231, 51 
U.S.C.A. to recover civil damages against 
the producer. 


The Secretary may in any of the above situations with- 
hold payment of the option-benefit. 


The in ee may set-off all or any part of the bene- 
fit payment under a 1933 cotton contract, 
under any of the circumstances listed, a- 
gainst amounts due the producer under a 
1934 cotton contract. 


~5eue a ele a 


‘ 
fi 


Any money neOGt ae from proiucers under the Co 


credited to the ‘appropriation from which — 
_the ene a payments were made. 
Any money “heoveven fron predicts under Section 231 
of Pitle 31 of the United States Code € 
cess of the amount: paid out from the app! 
-priation for benefit payments should be — 
caévered in the Treasury as miscellaneous 
receipts; the question as to the disposition 
of funds remvered in an amount equal to the 
moneys paid out from the. appropriation is an 
appropriate one for determination by the 1m 
Sonnet ey General. : 


| Opinion Section Memorandrin, To. A 
‘Dated came 8, ) 1934. > 


Se i July 8, 1934. 


MEMORANDUM TO THE COMMITTEE DESIGNATED TO DEAL 
WITH CONTROVERSIES BETWEEN LANDLORDS AND THEIR” 
SHARE-TENANTS AND SHARE~ CROPPERS 


In response to your inquiry of March &, 1934 addressed to Mr. 
Frank, I submit my opinion unon the: eéllowing: sa has 


QUESTIONS 
te May the Secretary of Agriculture rescind and sue to recover 
all or any portion of cash benefit payments sete under a . 19353 cotton 
contract -- 


Ae Where the land involved was worked by share- 
croppers-who did not sign as producers, were not listed 
as lienholders or other persons having an interest in 
the crop, and did not give written consent to the making 
or performance of the contract. 


Be Where such share-cropvers:were listed & lien- 
holders but did not sign as producers and did not give 
written consent to the making or performance of the 

Bi contracte 


C. Where such share-croppers did not sign as pro- 
ducers but were listed as lienholders, and where the 
written consent to the making of the contract was ob-— 
tained by fraud or duress. — 


II. May the United States in any of the above situations insti- 
tute an action, under Section 231 of Title 31 of the Uni ted States Code, 
to recover civil damages against the pro oducer? 


III. May the Secretary in any of the above situations, withhold 
payment of the option-benefit? 


IV. May the Secretary set- off all or any part of the benefit | 
‘payment made under a 1933 cotton contract, under any of the circum— 
stances listed in question X, against amounts due the producer under 


AgB4 cotton contracts? 


V. What disposition may be made of money recovered from produ- 
cers under the circumstances listed in question I? 


VI. What disposition may be made of money recovered from produ-— 
cers as civil damages in an action brought under Section es or Titre 


31 of the United States Code? 
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OPINION ~~ 


I. The Secretary may rescind and sue to recover all or any por- 
tion of benefit payments made under a 1933 cotton contract -- 


Ae Where the land involved wag-worked by share- 
croppers who didnot sign as producers, were ‘not. listed 
as lienholders or other persons having an interest in 
the crop, and did not-give written consent to the making 
or performance of the contract. 


B. . Where such share~croppers were listed as lien- 
holders, but the producer’ falsely represented that he 
intended to secure their consent before any part of 
cotton planted was taken out of production, and did not 
secure their consent. 


C. Where the producer falsely certified that he had 
obtained consent: of all lienholders. 


D. Where such share-croppers.did not sign as pro- 
ducers, but were listed as lienholders or other inter- 
ested parties, and where their written consent to the 
making and performance of the contracts was obtained 
by fraud or duress. : | 
II. The United States may, in any of the above situations, insti— ~ 
tute an action under Section 231 of Title 31 of the United_Stites Code 
to recover civil damages against the producer.:: 


III. The Secretary may in any of the above situations withhold. 
payment of the option—benefit. ays a | 


IV. The Secretary may set-off all or any part of the benefit pay- 
ment made under a 1933 cotton contract, under any:of the circumstances 
listed in question I, against amounts due the producer under a 1934 
cotton contract. 


V. Any money recovered from producers under the circumstances 
listed in question I should be creditéd to the appropriation from which . 
the benefit payments were made. | 


VI. Any money recovered from producers under Section 231 of Tete 
31 of the United States Code in excess of the amount paid out from the 
appropriation for benefit payments should be. covered in the Treasury as 
miscellaneous receipts; the question as to the disposition of funds 
recovered in an amount equal to the moneys paid out from the appropria- 
tion is an appropriate one for determination by the Comptroller General. 


here 
sr Oe 
(Ax) Représentations Made by Producers. 


- Entering Into 1933 
Cotton Contracts 


vars executing “the Offer to Entér Into Cotton’ Option Benefit or 
Benefit Contracts, a producer made certain representations of fact. 
Paragraphs 3, yh and 5 thereof provide: 


or i 


. ‘im This Crop is subject to lien in favor: of: 


WAMBO NATURE OF LIEN "+ -: ADDRESS 


te Ae LS PT RS A A A NR: Le nt a A 


(Se 9 err at EE eS 


(After the name of the holder of the lien, insert 
nature of the lien, as landlord and/or mortgagee) 


"4. Consent in writing of the lien holders has been or will be 
obtained by me before any part of the cotton planted is taken out of pro- 
duction and/or before receipt by me’ of any benefit which may accrue to 
me hereunder. 


"5H. If this offer is accepted I shall conform to such regula- 
tions as are or may be prescribed by the Secretary of Agriculture or 
authorized by him pertaining to the purposes of this offer." 


In paragraph 12 of the offer the producer warrants "the correctness of 
all matters and facts stated as such" in the offer, and obligates him- 
self "to the performance of all obligations imposed" thereby or by re- 
eulations promulgated by the Secretary. Immediately following the line 
for the producer's signature on the Offer Form, provision.is made for 
"lienholders and/or others having an interest in the 1933 cotton crop! 
to consent (1) to the making of the Offer and to the performance of the 
Conditions thereof, when and if accepted, and (2) that the Secretary or 
‘his agents might deal with the producer as if he were the sole party 
having interest in the cotton land or (CLOps 


Section 100 of the Cotton Regulations, Series 1, promulgated by 
the Secretary of Agriculture with the approval of the Pra wdene which, 
by virtue of paragraph 5 of the Offer, must. be treated as part of the 
Contract, contains the following definitions of "producer" and "lien- 
holder": 


(f) "Producer" means the operator of a cotton farm, 


I ne a 


including corporations and other business entities. 


(zg) "“Lien-holder' means any person, corporation, or 
business entity having a legal or equitable claim for 
security against the 1933 cotton crop being grown on 
lands embraced in any offer to enter into cotton option- 
benefit or bt ee hae hae (ehadszscgning provided. ) 


In the same Pa ie the- terms | MWenefit ‘Dever? and "option- 
benefit" are defined as follows: 


(ad) "Benefit" or "benefit payment" means a cash pay- 
ment moving from.the. Secretary of Agriculture to - the pro- 
ducer in consideration of the reduction. of. cotton at acreage 
pursuant to subsection (1) of of paragraph ll. of the offer 
to enter into cotton option-benefit: or benefit contrat 


(e) Option-benefit! means ‘a.cagh payment defined in 
(d) above in combination with a cotton-option contract 
pursuant to subsection (2) of paragraph 11 of the offer 
to enter into cotton option—-benefit or benefit contracts. 
(Underscoring provided. ) 


Sections 2.0, 205, 206, 209, 300 and 352 of the "Regulations are 
particularly important. They provide: 


"SEC. 200. <Any producer, as defined above, who. 
owns or rents cotton lands and has or will have legal 
ownership of the.cotton crop produced in the year 
1933 on such land is eligible to bécome a party to 
a cotton contract with the Secretary... Where owner-— 
ship is in more than one person;' all-who are inter- 
ested as owners must sign the offer either as vrin- 
cipal Bemvies or as consenting parties.| | 


"SEC. 205. All lienholdergs and/or other’ versons 
having an interest in the 1933 cotton crop now being 
grown on the lands embraced in any producer's offér, sr 
they c onsent to such offer, must indicate such congen 
by signing their names at the place provided for that 
ts on the, offer," 


"SRO. 206. Checks representing cash benefits may be 
made payable to the »vroducer and a lienholder or lien- 
holders, jojatly, if request therefor be made in the offer. 

“Where, from the offer form, it appears that owner- 
ship of thé cotton crop is in more than one person, as in 
the case of partnerships, husband and wife, or two or more 
producers signing the same offer, or cases where the legal 
relationship of parties interested im the offer of a cotton 
crop is uncertain, but it is. apparent that all have an 
interest in the crop, payment may be made by check payable 


to all so interested in the crop as their interests may 
appear," 
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"SECe 209. No lienholder, in consideration of sigfi- 
ing the consent agreement contained’ in’ the offer to enter 
cotton option—benefit or benefit ‘contracts, ‘may enter or 
attempt to enter into an agreement with any producer where- 
by the amount of the debt secured by a lien'héld by him 
against the crop.of:such produéer is increased, or the due 
date of such debt.made earlier, Any lien-holder who enters 
or attempts to enter,into such an agreement shall be guilty 
of a violation of these regulations, and any such: ‘Agreement 
‘shall be null and void. 


"SEC. 300.. If the producer does not obtain the con- 
sent and signature. of all lienholders and/or’ other ‘parties 
having an-interest, in the crop on the acreage to be with- 
drawn from production, and the Secretary enters into’ a 
cotton contract with the producer with or without knowledge 
of the lack of consent of such interested party or parties, 
the Secretary shall have the right at any time to withdraw 
from such contract, or to withhold benefit payments until 
.the consent ofall such interested parties has been ob— 
tained or the matter has been’ otherwise adjusted." 


7 


"SECs 352. The Secretary undertakes to make compensa-— 
tion to the producer,: whether by cash payment only or by 
Cash payment plus a cotton-option contract, only after due 
proof of performance by the producer, as prescribed in re- 
gulations and/or instructions." 


It is evident, from the foregoing; that the procurement of con- 
sent from lienholders or other persons having an interest in the crop 
Was an important element of the contracts The person executing the 
offer as producer was first called upon to name those having liens on 
the crop,.and to give the nature of such lienss He next’ represented 
that he either had obtained the required consent of lienholders or 
would obtain it before accepting benefits under the contract, and then 


| Warranted the correctness of all matters and facts stated in the Offer 


_ and.bound himself to conform to such regulations as the Secretary 


-. might prescribe, if the Offer should be accepted. These regulations 


provided that.all who were or would be interested as owmers must sign 
either as principal parties or as consenting parties; that all lien~ 
holders and/or other persons having an interest in the crop; if they 
Consented to the Offer, were required to indicate such consént in 
designated places; and that if the consent and signature of all ‘lien- 
holders and/or other persons having an interest in the crop was not 
obtained, the Secretary, whether he entered into the contract with or 
Without knowledge of the lack of such consent, should have the right 
at any time to. withdraw from the contraét or to . withhold benefit 
payments until the consent of all interested parties had been obtained, 
or the matter had been otherwise adjusted.» The importance of the con- 
sent element is further indicated by the fact that in executing his 
certificate of performance the producer is required to certify, among 
Other things: 
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We ok (6) that I: have: obtad nda “ei ther on. the tren 
farm heretofore submitted by me to “the* “Secretary of 
Agriculture, or otherwi'se,’ and have already, CYANG< sail 

_ mitted, or am herewith transmitting,’ to the Secretary 
of- Agriculture the written céneeht bo fay offer of all 
holders: of ,liens, if any, on my cotton crap.on the 

land se: taken out of cotton productitnh; (7 )' that the — 

_.check.toicover ‘the cash benéfi't payment which may be — 
due under:my contract -with the: Secretary of Agriculture , 
may be drawn payable jointly to the drder of all per- 
sons who appear to have an interest in the crop, unless 
it. shall thearly appear eithér from my offer or from 
data, otherwise: supplied: by'me -that any such person or. 
persons shall have waived such: right; and (8) ‘that I 
have. duly: performed all the other’ terms and, conditions 1» 
on may- part :to: be: performed: under my contract. with the. 
Gaicieuiae of: pag ees tk 


While. ae is: hit. that paragtaphs 3 ide 4 of the. Offer refer only 
to lienholders,: still it will be seen that the consent. provisions them— 
selves, as well as Sections: 200,:205, 206 and ‘300 of the Regulations, 
apply to lienholders and/or other persons having an interest:in the crop. 
Clearly it was intended that the: Pip RUGS a ‘should obtain from lienholders 
and others having an ‘interest: in the’ cr rop written cornsént. first.to dee 
struction;of the cotton crop and,. “second that the Secretary might deal 
with the. producer as -though he ‘were the sole party in interest. In a 
pamphlet entitled "Instructions to Field Workers! the following statement 
appears? , 


"It is necessary that all lienholders and/or other 
persons. having an interest: in the 1933 cotton crop now 
being grown on the lands embraced in the producer's 
offer shall indicate. their -consént by signing their, 


names at the ‘places provided for ‘that purpose. on the- 
contract form." 


Lis res = sabicoe that the producer was clearly called upon to List 
and obtain the written consent of all ‘lienholders and/or | other persons. 
having an interes 2st- in: the. crop, and that when he warranted the cone 
ness of facts stated in the Offer, without naming therein any ‘such ine © 
terested persons, he, in effect, represented that his crop was subject- 


to no liens, and, hence, that eee: Was no one from whom he should obtain 
written consent. 


(2) B By. Virtue of , Thetr ir Interest in the 6 Oro op 
ee by. Ttiem, Sharé-Croppers. Suould Have 
Signed 1933 Cotton Contracts Either ther as 


Principals or or as Consenting F Parties. 


The lack of wacl-rorith ty displayed by courts in their treataeee as 
share-croppers is attributable, to some extent at least, to the fact tit 
slight variations in the terms of cropping agreements may materially 
affect the rights and interests of the respective parties. Thus, in some 


eet Ne 
res ey: cages mies ae a . 
instances croppers and landowners are held to be tenants in.common of 
the crope In other cases the courts have said that share-croppers 
are laborers or servants paid for ene ine ‘witha share of the CrOpe 


While. mast ‘guthorities seem to “peres vent under @ pure and un- 
qualified cropping agreement the entire. legal ownership of the crop is 
in the landowner, until he divides it, the ¢ropper is recognized as hav- 
ing some right or interest mentale oe to: the crope He is at least en- 
titled to go on the land in order to: produce,’ harvest, and. sometimes 
to divide the crop. It has. .been said that he has actual possession, 
though legal or constructive possession is. vested in the: landowner, | 
State v. Townsend,170 N.C. 696 (1915). In Georgia the courts have re- 
ferred to the cropper's interest in the crop as being a “limited in- 
terest", Randolph Ve State, 85.S.E. 258 (Gas App. 1915), or a "mortghge- 
able interest"; and statutory recognition. of .the cropper's interest is 
found in Section 3/07 OF the Georgia Civil Godé which cgay that 


roeehene! GA Galt ees sat eal Saal) nla 


mains in the fendaenes. ‘See also meer Tin vs State, 43 Api aan (1884) - 
where the court stated that a cropper per had a contingent interest which 
could be mortgaged. In Arkansas, Geor gia, Alabama and Oklahoma, crop- 
pers are given statutory liens upon the crop in the nature of laborer's 
liens. Burgie v. Davis, 34 Ark. 179 (1879); McElmurray v. Turner, 12 
SE. 359 (Ga. 1890); Lewis ve Owens, 124 a CCB ibe Osteo" (1905): 
Farrow ve Wooley, 149 Ala. Bias. 3 Ae itts: B06, Lu (1907); and First Nat. Bank 
of Bristow ve Rogers, 24 Okla. 357, 103 Pac. 582 (1909). See also 


Barnhardt ve State, 169 Ark. 567, 275.S.W. 909 (1925). 


Early cases in Mississippi held. that the: parties to a cropping 
agreement were tenants in common. Betts v. Ratliff, 50 Miss. 561 
(1874), Doty ve Heth, 52 Miss. 530 (1876). Later cases said that the 
relation of landlord and tenant was created. Schlicht v. Callicott, 

76 Miss. 487, 24 So. 869 (1899), Alexander v. Zeigler $4 Miss. 560, 

36 So.» 536 (1904).. When the question arose again the court in Staple 
Cotton fo-operative Ass'n v.» Hemphill, 142 Miss. 298, 107 So. 24:(1926) 
recognized the difference of opinion, and while it ‘would not attempt 

to decide which was the correct.holding, treated thé: share-cropper and 
landdwner in that particular case as co-tenants. Under a-statute in 
North Carolina, it has been held to be immaterial whether ‘the producer 
Of a crop is a tenant or a cropper. As to both, legal possession is 
vested in the owner of the land. State v. Austin, 123 N.C. 748, 31 
S.E. 731 (189%). But in Tobacco Growers Ass'n ve Bissett, 187 N.C. 180 
121 §.B. 446 (1924), the court said that the landlord merely had a pre- 
ferred lien or was trustee, so to speak, in possession until advances, 
if any, were paid; and that the statute did not "make the landlord of 

a cropper thé owner nor give: him title to the tenant's share of the 
crop", In Rouse v. Wooten, 104. N.C. 229, 10 S.E. 190 (1889), the North 
Carolina court was convinced that a cropper, though not having a vested 
property interest until the crop was matured and gathered, nevertheless 
had a sufficient interest or fight to entitle him to bring an action 

of conversion against a lienor whose right arose at ter the crop was 
planted. 
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Apart from these rules of law,:the rights and liabilities of 
croppers and landowners are gverned by the terms of the contracts 
into which they enter. No general rules can be laid down which will 
be applicable: to all .cropping. agreements, because the precise “nature — 
of the interest or: title. of the contracting parties is largely a - 
question of their intention and:must. depend-upon. the cropping agree= - 
ments Slight provisions therein may very materially affect the legal 
relations of the partiess :8'R.:-OcLe Pe 373: (Sects.19. "Crops');- 
Thompson On Real Property. (1924), Vol. 2, Sect. 10e8. Thus it is gen- 
erally. recognized that where:.by: the ‘contract the use. of:'the land is . 
given to the person who cultivates it and:returns a specified:.portion 
of the..crop produced, there ig created a teriancy in.common in the - crop. 
5 oR. C. he: Pe: 374, ‘(Seet.: 2! "Crops" )%. . St ep 


‘Where there is a simple, unqualified cropping agreement‘ and:the ...: 
cropper is: deemed to have no vested interest while thé-crop remains en” 
masse, it may fairly be said, however, that he has an inchoate interest” 
in the crop, or a‘portion thereof,:.which will ripen into title upon ad-— 
justment'.of the respective rights of ‘the parties and division of the 
crop. It may safely be-said that such:a cropper!s inchoate interest 
is not merely in the nature of a.contract claim for wages, but is an 
inchaote right-or interest in specific property - the particular Crvpg 
or a portion thereof, which he has cultivated. There is authority that’ ~~ 
upon maturity he may sue for his undivided share in the crop, or its’ — 
values. 17 G. J. 383. © In Mosely ve Cheatham, .62 Arke 133, 34 S..We - . 
543 (1896), it was, indicated that he could bring a bill in equity to * °- 
compel division of the crop. The doctrine‘is also laid down that even’ 
where the cropper is’ discharged. for cause, he: hag a right to recover. ~ 
such amount of the crop, or its proceeds, as is: proportioned to the * 
time which he worked it. 8 R. C. Le Pe 377 (Secte 24 "Crops! )« 


The: cases. which hold: that. the landowner has:a lien in the par- 
ticular crop for advancesmade to the cropper lend weight to the above 
theory as to the nature of the cropper's inchoate right or interest 
under an unqualified cropping agreement. In the leading Arkansas case, 
Tinsley ve Craige, 54 Ark. 346, 15 S. W. 897 (1891) the court, after ° 
considering a statute giving a landlord who advanced money or supplies 
to "employees" (croppers) a lien upon the cr@sfor such advances, said: 
"It is obvious. that the Act can apply only to’ that class of employees 
who have .an interest. in the .crop, for it confers a:lien upon the crop 
onlye. A cropper on shares has such an interést as an employee within 
the meaning of the Act." Similarly, in the case of Betts v. Ratliff, 


50 Misse 561 (1874), it was stated that a cropper or laborer must 
have an interest in the specific "agricultural products" because that 

is the subject upon which the lien attaches, and that if a person merely 
worked for wages in money, it is plain there would be no lien, In at . 
least one-case, however, Fields v. Argo,’ 30 S.E. 29: (Ga. 1898), a dif— 
ferent result was reached on the theory that under an unqualified crop— 
ping agreement, as title to. the crop was. in the landlord, he could have 
no lien therein for supplies furnished the cropper. Te 


liga ih Re 
section 200 of the Regulations declares that any producer who 
Owns or rents cotton lands and has or’ would have legal ownership of — 


«595 


the cotton crop is eligible to become a-party to the contract; and that 
where such ownership is; divided, all persons interested as owners should 
sign either as principal or as consenting parties. Even: though under 
the decisions some croppers might he held not to be) renters of cotton 
land and not to have had legal ownership in any portion’ of the crop at 
the time the Offer is executed, they were persons who would have ac— 
quired legal ownership of a part at the time of division,. had the crop 
not been destroyed. Under the decigions in some States they are renters 
of cotton lands. Therefore the croppers clearly had such an: interest 
that their consent. should have been obtained. They were certainly within 
the class of persons designated: as "lienholders or other persons having 
an’ interest in the crop!'. Croppers' who, by virtue of the terms of their 
cropping agreements, may be said to,have had the legal ownership of a 
co-tenant, certainly were eligible to sign the contracts as producers or 
principal parties. If they did not sign as principal parties it was 
Clearly necessary to procure their written consent as interested parties. 
In the phamphlet. "Instructions To Field Workers", page 3, paragraph 2, 

is this comment on the 1933 cotton acreage reduction plan; 


"The plan is open to all cotton farm operators, 
whether they own the land on which they are farming, 
or rent it on a cash basis, on a share basis or 
otherwise. The test as to who may make contracts 
is the legal ownership of the crop. Where legal 
ownership is in more than one person, all who are 
interested as owners must sign the contract form, 
either as principal parties or as consenting par- 
ties, before it can be accepted by the Secretary of 
Agriculture. It is assumed that agreements by the 
operators and their tenants: will provide for div- 
sion of payments in proportion to their interest in 
the crop." 


Whether it was intended that all such persons as share-croppers, 
who derived an interest in the cotton crop. either by reason of their 
participation in its cultivation, or because of some actual assistance 
rendered in that connection, should share in the benefit payments, is 
& question more difficult of determination. Was the consent of all in- 
terested parties required merely to prevent any interference with per- 
formance of the contract -— the plowing up of the cotton - or was it 
intended by insisting that all such persons sign as principal or con- 
senting parties thet their interests should be protected and that they 
should share proportionately in the benefit payments? 


The utilization of several methods, separately or in combina~ 
tion, was authorized in order to effectuate the declared policy of the 
Agricultural Adjustment Act —- to equalize the purchasing power of agri- 
cultural commodities with the purchasing power of such commodities dur- 
ing the pre-war base period. The 1933 Cotton Adjustment Program sought, 
first, to reduce cotton production through a reduction of acreage. It 
also provided a method of giving financial assistance to producers of 
cotton who voluntarily coopernted with the Government in adjusting pro- 
duction. Tye producer was permitted to elect whether to take a straight 
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cash payment or a combination of an option on Government cotton and a 
smaller cash payments In executing the, Offer the producer had to 

make this election. _The:cash payments varied with the productivity 

of the land taken out of production. Where the'producer chose to take 
an option, such option covered an amount of cotton equal to the amount 
that would have been produced on the retired acreage. The additional 
small casn payment was designed to compénsate the producer for his 

cost in bringing the portion of the crop taken out of production to its 
then present stagee Where ,the producer elected to receive only a cash 
payment without a cotton option, the amount of the payment was deter— 
mined on a per acre basis yield. .The obvious purpose, in both cases, 
was to provide compensation for destruction of the cotton crope This 
compensation, in the first instance, took thé form only of a benefit 
payment. In the second case, in addition to a smaller benefit payment, 
there was a "profit" to. be derived from sale of the cotton covered by 
the option. :Sections 6 and 7 of the Act suthorize the Secretary to 
-enter into option contracts, and in Section § (1) he is authorized: 


"To provide for reduction in the acreage or reduc- 
¢ion. in the production for market, or both, of any 
basic agricultural commodity, through agreements with 
producers or by other voluntary methods, and to pro- 
vide for rental or benefit payments in connection there- 
with or upon that. part of the production of any basic 
agricultural commodity required for domestic consumption, 
in such amounts as the Secretary deems fair and reason- 
able, to.be paid out of any moneys available for such 
payments.! 


It was. not contemplated that the Government should receive any 
tangible return for these benefit payments, except destruction of the 
cotton crop or the taking of land out of production, which was desired 
by the Government as a step in economic rehabilitation. In short, bene- 
fit payments apparently resemble bounties or gratuities which the Sec- 
retary may pay in such amounts as he deems fair and reasonable. But 
-it seems more consistent with the purpose for which such payments were 
authorized, and more in line with the provisions of the contract and 
the Regulations, to conclude that it was’ intended the benefit payments 
should be divided among all versons who, by virtue of some part taken 
in the cultivation of the land, had am interest in the crop which was 
destroyed. The statement quoted above, that it was assumed producers 
by agreement would provide. for division of the payments in proportion 
to the interests of tenants, is particularly pertinent. While it may 
he well be that this was an indication the Secretary would rely . 
primarily upon such agreements, it does not necessarily follow that where 
there has not been proper division of-the benefit payments, the Sec- 
retary will do nothing to protect the interested personse It may cor-— 
rectly be said. that a primary purpose of the Act was to increase the 
purchasing power of individual farmers cultivating the soil and thereby 
tq stimulate the purchase of industrial ‘commodities, or articles that 
farmers buys Certainly this could not best be accomplished by restrict— 


ing those entitled to share in benefit payments so as to exclude share- 
cropperse 
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aS: Failure_ to Namo © Crops and to: 
7 Obtain ‘Theit ir Written ‘Congent 
Constitutes. s Misrepresentation of 
Material Facts | ~ 


From the foregoing it follows that, if the producer in executing 
the offer did not disclose that the land involved was worked by crop- 
pers, and failed ‘to get their written consent, he falsely represented 
that there were no such persons having an interest in the crope That 
nondisclosure may constitute misrepresentation is well estadlished. In 
Clark on Contracts (4th Ed. 1931), Sect. 137, misrepresent tion is de- 
_ fined | as being a misstatement or nondisclosure of facts. The same 
authority, in Section 141, states that nondisclosure will amount to 
fraud if there is nctive concealment or suppression of fncts which there 
“isa duty to disclose. It is pointed out thet the exceptions to the 
rule that nondisclosure is not fraud lie in the distinction between 
mere silence where there is no duty to’ speak, and the concealment of 
facts which are peculinrly within the knowledge of the party concealing 
them, and which, under the circumstances he is bound in good faith to 
disclosee Obviously, there was a duty on the part of the producer to 
speak, and his concealment of the fact that the land was worked by 
croppers amounted to a misrepresenta tion. 


In the case of Stewart ve Wyoming Cattle Ranche Co. 128 U.S. 383, 
368 (1888), the Supreme e Court said: 


"In an action of deceit, it ig true thet silence as to 
a material fact is not‘necessarily, as a matter of law, 
equivalent to a false representation. But mere silence is 
quite different from concealment; aliud est tacere, aliud 
celare; a suppression of the truth may amount to a sugges-— 
tion of falsehood; and if, with intent to deceive, either 
party to a contract of sale conceals or suppresses a ma- 
terial fact,which he is in good faith bound to disclose, 
this is evidence of and equivalent to a false representa- 
tion, because the concealment or suppression is in effect 
a representation that what is disclosed’is the whole truth. 
The gist of the action is fraudulently producing a false 
impression upon the mind of the other party; and if this 
result is accomplished, it. is unimportant whether the 
means of accomplishing it are words or acts of the defen- 
dant, or his concealment or suppression of material facts 
not equally within the knowledge or reach of the plaintiff." 


But it is not necessary to rely solely upon the theory of non-dis- 
Closure. By the failure to list lien-holders, the producer affirmatively 
represented that there were no other persons interested in the crope 


Not only were these representations of the.nroducer false, but 
they were also material. The author referred to above stated that while 
it may often be difficult to say when a representation is material, it 
is safe to say that it is always material if, had it been known to be 
false, the contract would not have been entered into. Such is the 
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situation here. In Section 300 of the Regulations it was specifically 
provided that ifa producer failed to obtain written consent of lien- 
holders and/or other interested parties the Secretary shouid have the 
right at any time, even though chargeable with knowledge of the lack of 
consent, to withdraw from the contract and withhold benefit payments 
thereundére 


(4) The Secretary May Rescind the Cantract 
and Recover Some Part, if not all, of 


In many instances where producers neither name share-croppers 
nor submit their written consent, it is believed the Government can 
demonstrate that there was. such fraud or misrepresentation of material 
facts'as to warrant rescission:of the contract. Citation of few au- 
thorities is necessary to establish the right of a defrauded party to 
rescission. In Williston On Contracts, Vol. III, Sect. 1523, three 
remedies open to the defrauded party to a. contract are stated; 


le A right to damages for being led into the 
transaction. Here the injured part; does not seek 
to undo the fraudulent transaction, but merely claims 
sufficient consideration to make his position as good 
as it otherwise would have been. bp dt 


ee Rescission of the fraudulent. transaction.- It 
generally follows here that there must be restoration 
of the situation the parties occupied before entering 
into the fraudulent transaction; 


je Enforcement against the fraudulent person of - ; | 
the kind of bargain which he represented he was makinge 


Our concern is with the second remedy namede Not only is res-— 
Cission permitted for fraud, but it. is generally recognized that even 
honest misrepresentation of material facts will justify rescissione 
The distinction between misrepresentation and fraud is stated in Clark 
On Contracts (4th Ed. 1931) Sec. 137, as follows: | 


"Misrepresentation means an innocent misstatement 
or nondisclosure of facts, while fraud consists in 
representations which are known to be false, or which | 
are made in reckless ignorance of their truth or fal- be : 
sity or in nondisclosure or concealment of facts under 1 
such circumstances that it amounts to a representation 
that the facts concealed do not exist." ; 


The following quotations from Williston On Contracts outline 
underlying general principles: 


{ft . A 

Tt is not necessary in order that a contract may 
be rescinded for fraud or misrepresentnition that the 
party making the misrepresentation should have known 
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that it was false. Innocent misrepresentation is sufficient. 
For though the representation may have been made innocently, 
it would be wnjust to allow one who has made false represen- 
tations even innocently, to retain the fruits of a bargain 
induced by such »isrepresentutions. * *.* " (Sect. 1500). 


"In a suit in quity for rescission‘a plaintiff who has 
received consideration commonly offers in his bill to re-. 
store the consideration, and whether such an offer is made 
or not the decree in such a suit will provide, not simply 
for the return by the defendant of what he has wrongfully 
“acquired, but for the restoration of the consideration by. 
the plaintiff. The same principles apply where rescission 
is exercised without the aid of equity. The injured party 


*. must make an offer to restore what he has réceived on con- 


dition of receiving in return whet he was defrauded into 
parting with, and if the offer is rejected must hold as 
bailee what he has received and refrain from exercising 
acts of ownership. The place of return is the place of the 
original delivery. Accordingly, if the defrauded party is 
unable to restore what he has received, rescission is im- 
nossible." (Sect. 1529) 


"This rule, however, is subject to the exception that 
if the consideration was worthless it need not be retumed. 
And one who attempts to rescind a transaction on the ground 
of fraud, mistake or otherwise, is not bound to restore 
that which he hns received by virtue thereof, when, in any 
event, he is entitled to retain it as indisputably his om 
whatever may be the fate of his effort to rescind the trans-— 
actione In other cases where on the particular facts it 
seems equitable to allow rescission without complete or per- 
fect restoration of the consideration, the modern tendency 
seems: to favor the relief, and courts of law adopting the 
more liberal rule in equity no longer adhere to the strict 
construction upheld in earlier decisions. Thus diminution 
in value of the consideration by lapse of time, or by rea- 
sonable use before the discovery of the fraud, or the ap- 
plication of the consideration for the defendant's benefit, 
or the use of party of the consideration in testing, will. 
not prevent rescission, nor will inability to return the 
consideration when the inability is due to the wrongful | 
conduct of the fraudulent party. The matter has been thus 
summarized; 'That a party seeking rescission of a contract. 
must return, or offer to return, what he has received under’ 
it, and thus put the other party as nearly as is possible = 
in his situation before the. contract, is the law. But 
this rule is wholly an equitable one; impossible or unrea- 
sonable things, wnich do not tend to accomplish equity in 
the particular transaction, are not requirede! In some 
Cases even where restorntion of the consideration is. en- 
tirely possible, it has not been required. * * * Where cir- 
cumstances permit, some courts also have allowed as a sub-— 
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 gtittwe for restoration. of the consideration a deduction 
'. of the amount of it from the recovery, against the wrong- 
doer. This is the most satisfactory disposition of many 
Casese! * * * Sect. 1530). Ei pin 


The policy of allowing as a supstitute for restoration of consid- 
eration a deduction from the amount recovered has also been adopted in a 
number of cases where rescission has been sought for breach of contract. 
As above, Williston observes that this is the most desirable method of 
disposing of such cases where the. defrauded party, through no fault of 
his own, is unable to return what. he has received. _ 


It is obvious that the Government cannot return to the producer 
the crop which has been destroyed pursuant to the contract. Under the 
authorities, however, it appears that this inability would not preclude 
the Government from invoking the aid of an equity court to rescind the 
contract. In the case of In Re American Knit Goods Mfg. Co., 1/3 Fed. 
4g0 (1909), suit was instituted to rescind three contracts and to ob- 
tain the return of unpaid yarn delivered under the contracts. Though 
relief was denied in this instance on the ground there had been no 
misrepresentation of material facts, the court in answering the conten- 
tion that the relief should be denied becasue petitioners had not re- 
turned what they had received, said: : 


"The trustee objects that the petitioners are not 
entitled to rescission because they have not returned 
or offered to return what they have received from the 
bankrupt. This would be true in an action at ‘law where 
the rescission was the act of the party, but it is not 
so in equity where rescission is asked for of the court. 
In the latter case all equities will be protected in 
the decree. Allerton v. Allerton, 50 N. Y. 670; Vail v. 
Reynolds, TLS Nive 297, oe, oo sess 


"The trustee also chaims that the petitioners are 
not entitled to rescission because there is no evidence 
of any intentional misrepresentation by the bankrupt 
or its. officers. This at least in equity is not.nec— 
essary. The misrepresentation of amgterial fact upon 
which the other party relies, even if innocent, is good 
ground for rescission. Hammond v. Pennock, 61 N.Y. 145; 
Carr v. National Bank & Loan Co., 167 N.Y. 379, 60 N.E. 
649, 82 Am. St. Rep. 725; Smith v. Richards, 13 Pet. 26, 
36; Doggett ve Emerson, 3 Story, 700, Fed. Case Noe 3, 
700s Keli v: Trenchard,’ 142 Fed. 16, 23, /3.0.crns evewe 

De 452). 


It is well established by the Supreme Court that when the United 
States is vindicating its dominion over public lands by suing to rescind 
sin cancel contracts, leases and conveyances, ‘the underlying maxim that 
he who seeks equity must do equity" is not applicable. Pan American 


Pet. & Transport Coe ve United States, 273 U.S. 456 (1926); Causey ve 
United States, 240 U. S. 399 (1916); Heckman v, United States, 224 U.S. 


q 
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413; and United States Vv. Trinidad Coal Co.,; 137 U.S» 160. 


In the Pan American Case the ‘court héld that equity did not 
exact as a condition to the relief sought by the United States that the 
defendants be compensated for the cost or value of work performed ior 
fuel oil furnished under the contracts. Suit was brought by the Gov- 
ernment to cancel two contracts and two leases ‘of lands in the Naval 
Petroleum Reserve No. 1. The complaint alleged that the contracts 
and leases were obtained and consummated by means of conspiracy, fraud 
and bribery. The trial court ordered thém cancelled and directed the 
surrender of the land and equipment. In stating an‘ account between 
the United States and each of the companies the trial court charged 
the Pan American Petroleum and Transport Company with the value of pe- 
troleum products received by it and the amount of profits derived from 
their resale, and gave credit for the actual cost of construction work 
performed and of fuel oil delivered under the contracts. The Pan Ameri- 
Can Petroleum Comnany received like treatment, being charged with the 
value of petroleum products’ taken under the leases and Ziven credit 
for actual expenditures in drilling and operating wells and making 
other useful improvements. On appeal the Circuit Court of Appeals af- 
firmed the decree so far as it awarded affirmative relief to the United 
States, and reversed that part which gave credit to the Ccompaniese 


The companies maintained that in any event they were entitled 
to credit for the cost of construction work performed and for the 
fuel oil furnished at Pearl’ Habbor, as well as for the amounts expend- 
ed in drilling wells and making other improvements. They contended 
that as a condition of granting the relief claimed by the Government 
equity required that they be given credit for such expenditures; that 
otherwise the United States would be unjustly enriched; that the United 
States had fully paid for benefits received from the companies! expen- 
ditures, and that, in effect, it sought to recover payments it had 
made voluntarily. In affirming the decree, u0wever, the Supreme Court 
said; 


"In suits brought by individuals for rescission of 
contracts the maxim that he who seeks equity must do equity 
is generally applied, so that the party against whom relief 
is sought shall be remitted to the position he occupied 
before the transaction complained of. 'The court proceeds 
on the principle, that, as the transaction ought never to 
have taken place, the parties are to be placed as far as 
possible in the situation in which they would have stood 
if ‘there had never been any such transaction.! Neblett 
Ve MacFarland,9e J. S. 101, 103. And, while the perpe- 
trator of the fraud has no standing to rescind, he is not 
regarded as an outlaw; and, if the transaction is rescinded 
by one who has the right to do so, 'the courts will en- 
deavor to do substantial justice so far ag is consistent 
with adHerence to law.! Stoffela ve Mugent, 217 U. S. 499, 
501. The general principles of equity are applicable in 
a suit by the United States to secure the tancelation of a 
conveyance or the rescission of a contract. United States 
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Ve ve Detroit Lumber OQ 200, J. Se 321, 339; United States 

vo Btinson Lor Ur ae coe 0h State of Iowa \ Ve aM 191 
. Fed. 257, 266; cfs Mason ve. “United -d States, , 260 U. S. 545, 
557, et sage. But they will n not | be applied to fractiate 


the purpose of its laws or to. thwart public PoLaies (Per 505) 
au i! xo KK OK OK OK 


"Tt was the purpose eof those making the contracts ae 
leases to circumvent the laws. and defeat the policy of —e 
the United States established for the. ‘conservation of the 
naval petroleum reserves. * * * The contracts and leases 
and all that was done under them are so interwoven that 
they constitute a single transaction not authorized by | 
law and consummated by conspiracy, corruption and fraud. 

The United States does not stand on the same footing as. 
an individual in a suit. to annul a deed or lease obtained 
from him by fraud...Its. position is not that. of a mere 

seller or lessor.of land. The financial element in the 

transaction is not the .sole or principal thing involved. 
This suit was brought. to vindicate the policy of the 
Government ,. to preserve the integrity of the petroleum 
réserves ad to devote them to the purposes for which 
they were.created.. The petitioners stand as wrongdoers,. - 
and no equity arises in their favor to prevent granting 

., the relief, sought by the United States.. They may not. in- 

sist on payment of the cost to them or the value to the 
Government of the improvements made of fuel oil furnished 
as all were done without authority and as means to:cir- 

_cumvent the law and wrongfully to obtain the leases in . 

_ question." (pe 508) 


In the Causey Case,. supra, suit was bproug at in equity by the 
United States to recover ae to public lands conveyed to defendant 
under the homestead laws. The patent was obtained by fraud. .The de- 
fendant paid the United States for the land in scrip at the rate .of 
$1.25 per acree The complaint did not contain an offer to return the 
scrip, and it was insisted by the defendant that, because of such 
failure, the suit could not be maintained. The Supreme Court said: 


"The objection assumes that the suit is upon the 
same plane as if brought by an individual vendor 
to annul a sale of land fraudulently induced. But, 
as this court has said, the Government in disposing 
of its public lands does not assume the attitude 
of a mere seller of real estate at its market value. 
These lands are held in trust for all the people, 
and in providing for their di'sposal Congress has 

: sought to advance the interests of the whole country 

c by opening them to entry in comparatively small tracts 
under restrictions designed to accomplish their settle- 
ment, development and utilization. And when a suit is . 
browcht to annul a patent obtained in violation of these 
restrictions, the purpose is not merely to regain the 
title but also to enforce a public statute and maintain 


#60 1s 


the policy underlying it. Such a suit is not within 
the reason of the ordinary rule that a vendor suing 
to annul a’ sale fraudulently | induced must offer and- 
be ready to ‘return the consideration received. That 
rule, if applied, would tend to frustrate the policy 
of the public land’ laws; and so it is held that the 
wrongdoer must restore the ttle unlawfully obtained 
and abide the judgment of Congress as to whether the 
consideration paid shall be refunded." (p. 402). 


In the Heckman Case, supra, the United Statds sued to. cancel 
conveyances of allotted lands made by members of the Cherokee Nation 
on the ground that the conveyances were made in violation of restric- 
tions upon the power of alienation. The Court said; ; 


"Whether these restrictions upon the alienation 

of the allotted lands had been violated and the alleged - 
conveyances were void, was a justiciable question; and 
in order that it might properly discharge its duty, 
and that it might obtain adequate relief, suited to 
the nature of the case in’ accordance with the prin- 
ciples of equity, the United States was entitled to 
invoke the equity jurisdiction of its courts. Jt was 
not essential that it should have a pecuniary interest 
in the controversy. In United States ve American Bell 
Telephone Co., 128 J.Se 315, 367, where the. suit was 
brought to obtain the cancellation of certain patents, 
this court in commenting upon the statements which had 
been made in the case of United States ve San Jacinto 
meueCo., tcf U.S<.c75, with respect to the right of 
the United States to sue, said: ‘This language is 
construed by counsel for the appellee in this case to 
limit the relief granted at the instance of the United 
states to cases in which it has a direct pecuniary 
interest. But it is not susceptible of such construc-— 
tion. It was evidently in the mind of the court that 
the case before it was one where the property right 
to the land in controversy was the matter of importance, 
but it was careful to say that the cases in which the 
instrumentality of the court cannot thus be used are 
those where the United States has no pecuniary interest 
in the remedy sought, and is also under no obligation 
to the party who will be benefited to sustain an action 
for his use, and also where it does not appear that 
any obligation existed on the part of the United States 
to the public or to any individual. The essence of 
the right of the United States .to interfere in the 
present case is its obligation to protect the public 
from the monopoly of‘the patent which was procured by 
fraud, and it would be difficult to find language more 
aptly used to include this in the class of cases which 
are not excluded from the jurisdiction of the court 

' by want of interest in the government of the United 
States, !'- , 


" « * * Whero, however, “Conveyance has been Aiea im 
violation of the restrictions, At is plain that the 
return of the consideration cannot. be- regarded as an 
essential prerequisite to a decree of, cancellation. 
Otherwise, if the Indian grantor had squandered the 
money, he would lose the land which Congress in- ~ 
tended he should hold, and the very incompetence and 
thriftlessness which were the occasion: of the measures 
for his protection would render them of no avail. 

The effectiveness of .the acts. of Congress is not thus 
to be destroyed. The restrictions were set forth in 
public laws, and were matters of general. knowledges 
Those who dealt with the Indians contrary to these 
provisions are’not entitled to insist that they shoul 4. 
keep the land if the purchase price is not repaid, and 
thus frustrate the policy of the statute. United: 
States vs Trinidad Coal, Loe 137 U..Ss 160, 170, ‘17. i 


The Supreme Court has aM ose 7e in a. uit between indi- 
viduals, that the rule requiring one who seeks rescission of a contract 
to restore what was received under the contract: is. one’‘of jusvice and 
equity, and must be reasonably construed and applied. Thackrah v. Haas, 
119 U.S. 499 (1886). In that case the plaintiff asked for cancella- 
tion of an assignment or transfer of his property valued at $80, O00, 
fraudulently obtained for $1200.00. In the complaing. the plaintiff 
had requested that enough of the property. he sold té repay the $1200.00 
as he could not raise that sume. The court dee the > Judeneee which 
had sustained demurrers below, saying: 


"The plaintiff, without. any fault of his, being 
unable to repay the consideration of -the fraudulent 
transfer, equity will not require him to do so as 
a condition precedent to granting him relief, but 
will make due provision, in. the final decree, for 
the repayment of that sum out of the ‘oroperty re- 
covered. Reynolds v. Waller, 1 Wash.s Va. 164; Aller~_ 
ton ve Allerton, 50 N.¥e 670; S.C., more fully stated: 


in Harris ve Equitable Assurance Society, 64 N. Y. 
196, 200." (502) 


It seems apparent that the Government would not be denied res- 
Cission of these contracts by a court of equity, on the ground that it 
has not restored the producer to status quo. Nor would it be necessary 
for the Government to make any preliminary offer of restitution. Wil- 
diston On Contracts, Sect. 1460, Vol. III. Though there could not be 
partial rescission and the contract must be rescinded in toto, the court 
could adjust all equities in its decree. 6R. C. Le Pe 9 ("Contracts" 
Sect. 322); Clark on Contracts (4th Ed. 1931) Sections io oe Lays 
Black on Rescission and Cancellation. (2nd Bd. 1929) Chapter 38, Sections 
618 and 625. See also Dermott Land & Lumber Co. v. Walter A. Zelnicker 
Supply Co. 271 Ped. 918 (1921) where the court declared that the rule. 
that a party who seeks to rescind a contract shall return whatever he. 


ar 
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has received thereunder, like ather rules of justice, must be so ap- 
plied in the practical administration of ‘justice ‘as shall best subserve 
in each particular case the undoing of wrong and the vindication of 


"right. It is inconceivable that the producer would be permitted to re- 


~ tain what has been “paid him under the cotton contract and:defend an 
“action on the fround that the Government had not powurned. the destroy- 
ed “aa 


It is*generally stated that in order to obtain rescission of a 
contract the complaining party must show that he has suffered or likely 
will suffer actual loss or injury. On the other hand, however, many 
decisions repudiate altogether this rule requiring a showing of actual 
damage, in so far as it applies to the rescission of contracts. As 
pointed out in Section 112 of Black on n Rescission and Randslievion (end 
Hd. 1929) these cases, though admitting - the necessity of a«showing of 
actual damage where the action is in tort, maintain that misrepresenta- 
tions madé willfully with the intent to deceive and to induce one to 
enter into a contract which he would not:otherwise have made, furnish 
ground for its rescission, irrespective of the question whether or not 
the complaining party has sustained any loss, injury, or damage. In 
support of oe Beonae. *t0n, the following cases are cited: 


King Ve Denaen 166 7W el 108-00 Gh has ee 
Wainscott v. Occidental B. & L. Ass'n., 98 Cal. 
B55;)35 FP. 63: Felt v. Bell, 205 J11. 213, 68 N.E. 
794; Turner v. Keel, 165 Ill. App. 288; Wright v. 


Spencer, er, 39 Idaho, 60, Penere tT As Clapp ve Greenleo, 
100 Towa, Di e 3 NW. ore Babe Ve NE 


peer rr ears rer rein 


Cochran, YY finn 255, om W. We Car Martin v. Hill, 
Hi Minn. 337, 43 N.We 337; Imdawese ve Amidon, 124 
Minn. 288, 144 N.W. 965; Fisher v. Seitz, 172 Mo. 

oe 162, tel Se We ee Harlow ve La Brum, 151 N.Y. 


peo teeth Bisex aB nts Bat | 


a Te 805; Potter v Vv. nepieeares 5k Wis Nace i‘ N. vy. 
180" 


This authority states, however, that the soundest reason appears 
to support those decisions which discriminate betweencases where the 
deception is as to the identity or character of the subject matter and 
those where the deception concerns some collateral matter, and which 
hold that there must be proof of loss or injury in the latter class of 
Cases, but not in the former. He maintains, therefore, that where a 
purchaser receives what he actually bargained forl! and bases his right 
to rescind on some false representation as to quality, condition, or 
matter affecting its value, he must show that such representation Was 
material, that he was misled by it and that he has thereby sustained 
some Lose or damage. In Section 1525 of Williston on Contracts (Vol. III, 
1922) it is said: "It is not necessary that actual damage shall have 
resulted from fraud in order to justify rescission." A recent case in 


. 186 Fed. 21, 29 (1911), indicates that at least two federal cases seem 
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Texas, Russell v. I fieen el ‘Granspe | Con, gil S. q. “62, Wan (192h), in 
pomieatins apot the above. statement, by y Williston, points out that in the 
singe case cited in support. thereof y. injury was shown.s. The Texas court 
observed that the facts in that case, Barnes v- Century. Savings Bank, 
149 Iowa, 367, 128 NuW. 541, showed that the complaining party had by 
fraudulent representations been induced to incur an obligation which 
but for the same he would not have incurred, and that injury was shown 
in that while the complaining party had not as yet suffered damage, 

-he would do so unless. the contract was cancelled. > 


1! 


The following nore te takes from the Case of King Ve; Lamborn, 


to support tee proposition that a. complaining party need not show loss, 
Oh or damage in order to be entitled to rescission of a contract: 


"As was eid by Archbald, Tere in Mather v. 
Barnes, etc. (C.C.) 146 Fed. 1000, 1004: 


"IThe general. principles upon-which a suit 
of this kind proceeds are too well settled to 
need the citation of authorities. A misrep- 

; resentation with regard to. material facts by 
which a purchase of property is intentionally 
induced amounts ‘to a fraud which vitiates the 
transaction, and entitles the purchaser to be 
‘relieved. * * * Neither does it matter if 
misrepresentation be, proved that the bargain, 
even sO, Was a good one, from, which the pur- 
chaser is likely to sustain no losse In an 
action of deceit; no doubt, this would be 
relevant on the quéstion of damages in order 
to show that there were none; # * * but not so 
‘upon a bill to’ rescind. Hansen v. Allen, rae! 
Wis. .61, 93 N.W. 805; Clapp v. Greenlee, 100 
Iowa, 565, 69 N.W. 1049. . The purchaser is en~ 
titled to the bargain which he supposed and was 
led'to believe that he was getting, and is not 
"to be put off with any other, however good. 

It is of no consequence in the present instance, 
therefore, that the plaintiffs got coal lands 
of intrinsic value, which are worth perchance 
all that was paid for them, if they were. fraud- 
ulently induced to believe by representations 
for which the defendants are responsible that 
the upper Freeport .vein,. for which they nego- 
tiated, undéerlaid the whole property, whereas, 
in Sabu it extends over but a comparatively 
limited part.! 


"The principle is pointedly RNS cos ork in Hansen 
ve Allen, the case cited by Judge Archbald.. The 
plaintiff was shown one piece of land, but ‘purchased 6 deed 
another, believing in reliance upon the representations | 
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of the agent of the vendor that he was purchasing the 
one shown him. In deciding the cage, Cassoday, C. J., 
speaking for the court, said: 


"'Tt is claimed that even if the plaintiff 
Was indud¢ed to make the contract by such fraud, 
yet theré-is a failure on the part of the 
plaintiff to show that he was actually damaged 
by reason of such fraud. It is enough to say 

‘that the plaintiff was entitled to have the 
-\ particular piece of timbered land with a stream 
of water upon it which had been pointed out to 
‘him, and for which he had actually contracted, 
instead of a different piece of land situated 
‘at some other place.! 


"So it was directly held in Maclaren v. Cochran, uy 
Minn. 255, 258, 46 n.W. 408, 409: 


"ITf a party is induced to enter into a con- 
tract by fraudulent representations as toa 
fact which he deems material, and tipon which 
he has a right to rely, he may rescind the 
contract upon the discovery of the fraud, and 
the party in the wrong should not be heard to 
say that no real injury can result from the 
fact misrepresented.? 


"To the same purpose, see Williams v. Kerr, 152 Pa. 
560, 25 Atl. 618; Potter v. Taggart, 54 Wis. 395, 11 
N.W. 678; Martin v. Hill, 41 Minn. eke UZ NWe 337; 
Harlow v. La Brum, 151 N.Y. 278, 45 N.E. 859; Wainscott 
oe Occidental Bldg. & Loan Ass'n., 98. Cal. 253, 33 Pac. 


; 10 a Am. & Eng. Ency. af Law (2nd Ed.) 140. 


"Authorities are nay: nore from the federal courts, 
however, which are in apparent conflict with these. 
Among them are the following: American Bldg. & Loan 
Ass'n., 4S Neb. 455, 67 NeW. 500; Jakway v. Proudfit, 

76 Neb. 62, 106 N.We 1039, 109 N.W. 388; Cochran v. 
Pascault, 54 Md. 1; Wenstrom Consolidated Dynamo & Motor 
Coe ve Purnell, 75 Md. 113, 23 Atl. 134; Bom v. Rosser, 
Wl Ala. 215, 31 South. 430. But they do not apneal to 
our judgment as founded upon the better reasoning or 
voicing the sounder rule." 


The cases requiring a showing of loss, damage or injury gener- 
ay do not require that there be pecuniary or financial losses Hence 
it is said that written instruments may be ordered cancelled on a show- 
ing that they might be used vexaciously or injuriously, when the evi- 
dence to impeach them might not be obtainable, or that they might be 
employed to harass one's business or impair his credit. Section 567, 
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Black on Rescission and Cancellation. Of course, it. probably would 

be difficult, to demonstrate in the cases under, discussion that the 
Government has sustained actual pecuniary loss or injury, but it is 
evident that the Government. did not--get- exactly: what’ it bargained for. 
The consent of parties having an interest in the crop destroyed was not 
obtained, and the charge probably could be made that the Government 

has encouraged and induced the destruction of property without the con- 
sent of all persons having’ an interest therein. The Government may 

not have incurred thereby. any legal obligations ‘to such interested 
persons, but material injury to its prestige and reputation for fair 
dealing may be shown. It is evident; also that these instances of 
fraud or misrepresentation have detrimentally affected: the Government's 
program of adjusting production and increasing purchasing power, and 

to this extent there certainly has been damage or injury. On the 
theory that portions of th¢benefit payments were intended for share- 
croppers, it can be argued that these producers have attempted to pre-— 
vent such croppers from receiving monevy.intended for them. Such in- 
terference not only injuriously affects the croppers, but hampers the 
Secretary in carrying out the policy of the'Act. — 


Furthermore, under paragraph 10 of' the offer to enter into the 
Cotton Contract, the Secretary bargained for the right to enter upon 
the land and destroy the crop in the event that it was not destroyed 
by the other contracting party. Failure to obtain consent of the share- 
croppers might well subject the Secretary or his agents to the risk of 
an injunction against the exercise of this right. See Colorado v. Toll, 
Coe Ul, Se) cea 


It will be appreciated that. a court of equity.in a case involving 
rescission for fraud or misrepresentation proceeds on the principle that, 
as the transaction ought not to have, taken place, its judgment or de- 
cree should place the parties as nearly as. possible in the situation 

hey would have occupied had they never entered into the transaction. 
This includes the adjustment of their respective rights and claims grow- 
ing out of dealings with the subject matter. As a general proposition, 
the rule that the narty obtaining rescission may recover money or other 
consideration paid under the contract assumes that he has restored or 
returned what he received. -Consequently, it is said that upon rescis— 
sion of a contract, either. of the parties.will be entitled to demand 
and recover from the other whatever was paid to him as the consideration 
of the contract or in execution of its terms, making allowance, of 
course, for the set off of corresponding demands, on the other sides 

and that the law will raise ‘an implied promise of repayment on the part 
of the one thus receiving the money under a contract which is after- 
wards rescinded so that an action of assumpsit may be maintained against 
him, as. for money had and received. Black on Rescission and Cancella- 
tion (end Ed. 1929) Vol. III, Sect. 703s In Sect. 68% this author 

also states: yet 


"Moreover, one who is thus entitled to a decree 
for rescission and for the restorntion to him of 
money paid under the contract is also entitled, 
under ordinary circumstances, to ask that the de- 


———— 


Guy 


‘=  oree shall likewise require that the sum payable. | 
to him shall include interest at the legal rate on 
his money for the time’it was in the hands of the 
other party. * * * So, on succeeding in a suit to 
‘rescind.a'sale of coal lands for fraud, the plain- 
tiff, on reconveying, is entitled to have restored 
to him the purchase money paid, with interest, the 
expenses’ incurred in having the title searched and 
deeds made and recorded, and the taxes: paid by 


“This principle of restoration applies. not only 
to money -paid as a consideration, but also to any 
physical property or evidence of debt transferred 
under the contract * * *. It-is also a rule that 
property received under a contract is to be re- 
stored, upon rescission, in substantially as good 
‘condition as when received, but if this cannot be 
done, OE ideas in damages may be awarded." 


When a court of equity has obtained jurisdiction for rescission 
or cancellation, and a decree in accordance with the prayer of the bill 
is warranted, it will retain jurisdiction for the purpose of adjusting 
all the rights and claims of the parties, growing out of the. transaction, 
go as to do complete equity between them and leave nothing for future 
litigation which it can dispose of in the exercise of its equitable 
powers. The above author concludes that in pursuance of this principle, 
if there are various charges and demands between the prrties of a pecu- 
niary nature, the court may and should order an accounting to be had be- 
fore a proper officer, the. various claims to be set off against each 
Other, when established, so that the final decree may require only the 
payment of the balance found due from one party to the other. Gatje Ve 
Armstrong, 145 Col. 370, 7% Pac. 872, (1904). 


Obviously,.it is. difficult, to ‘conjecture what. a court under the 
circumstances of these cases would regard as an equitable solution in 
granting rescission of the contracts at the instance of the Secretary. 
In attempting to adjust the equities of the oarties, the court, Dolan 
concluded thet there was a duty, contractual or otherwise, on the part 
of the producer to divide and distribute the benefit money according to 
ownership of the crop, would not allow him to retain such amounts as 
were intended for and should have been paid to croppers, or other per-— 
sons having an interest in the crope It is not likely, however, that 
the court would require the producer to return the entire consideration 
paid without deduction of an amount proportionate to his interest in 
the destroyed crope Had there been no misrepresentation or fraud, there 
would be no question but thet he would be entitled to'a portion of the 
money. His crop was destroyed, and to that extent he has cooperated in 
Carrying out the policy of the government. He should not be permitted 
to gain through his false representations, but the court probably would 
not consider it equitable to punish him to the extent of compelling a 
return of the entire consideration received. To the extent, however, 
that such a producer has interfered with or detrimentally affected the 
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Government's recovery program, the -equitics are against him. 
I --. B 


Where Cropners. Were Were > Named. But Did .d Not. Consent, 
the Sec Secretary May Have ti the ( Contract t Rescinded 
Where It Appears that The P Producer r Falsely Re Re- 
presented t that he Intended to Obtain Consent 
Of The Lien-holders. — : 


This situation differs from the first in that the share-—croppers 
were listed as lienholders. As-in "A", however, they did not sign as 
producers or give their written consent. On these facts an immediate 
question concerns the effect of the listing of croppers as lienholders 
upon the right of the Secretary to rescind the contract on the ground 
of misrepresentation or fraud.. 


In order to entitle a party to, rescind or cancel a contract for 
misrepresentation oer fraud, he must be. able to show not only that there 
was a false representation as to a material fact, made with intent 
that it be acted upon, and that it was acted upon by the complainant, 
but also that in so acting he was ignorant of its falsity and reasonably 
believed it to be true. In other words, a 1 contract may not be rescinded 
unless it is. shown that the complaining party believed in the accuracy 
of the representations, and in entering into the contract placed his re- 
liance upon them. If he knows the actual truth about the fact or con- 
dition referred to, he could neither reasonably be deceived by the mis- 
_representrtion nor place any dependence upon ite See Sections 110 and 
419 of Black On Rescission and Cancellation Sat Bd. 1929). In the 
case of Southern Development Coe ve Silva, 125 U. S. 247, the complain- 
ant sought. to rescind a contract for the PALA of a silver mine, -on 
_ the ground of fraudulent representations, and to recover the considera— 
tion paid.e The Supreme Court, in affirming a decree dismissing the 
bill because there had not been clear and decisive proof of the com- 
plainant's right to the relief sought, said: 


"In order to establish a charge of this char- 
acter the complainant must show by clear and de- 
Cisgive proof - 

y "Pirst: That the defendant has made a repre— 
séntation in regard to a material fact; 

"Secondly: That such representation is false; 

"Thirdly: That such representation was not . 
actually believed by the defendant, on reasonable 
grounds, to be true; 

"Fourthly: That it was made with intent that 
it should be acted on; 

"Fifthly: That it was acted on by complainant 
to ne damage; and, 


pee That in so acting on it the complain- 


lieved it ray true.!! funderantier aa added). 
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As the croppers were named on the face of the Offer itself, it 
is hard to perceive upon what theory it could be maintained that there 
had been reagonable reliance ‘placed upon false or fraudulent represen- 
tations as to the existence or nonexistence of lienholders or other in- 
terested person, unless, possibly, there were in addition’ to the crop-— 
pers named, other interested persons who were not disclosed and whose 
written consent had not been obtained . " 


; However, in some circumstances reliance may be’ sigced: upon para- 
graph 4 of the Offer, where the producer stated that he had obtained 
the written consent of lienholders or would obtain the same before tak~ 
ing the cotton out of production and/or before receiving any benefit 
accruing under the contract. It might be argued that this provision, 
alone, amounts to nothing more than a promise to obtain the written con- 
sent of lienholders prior to such time or action. Breach of a promis- . 
sory representation, or failure to keep a promise made with reference 
to the transaction will not ordinarily warrant rescission of a contract. 
It is almost universally agreed by authorities that false representations, 
in order to justify rescission, must relate to some past or present 
fact or state of facts, and not to that which will or may occur in the 
futuree Statements as to future action, or future results or effects, 
generally are no more than expressions of opinion. Another reason as- 
signed in support of this rule is that a prediction, assurance as to 
future occurrences, or even a promise, cannot possibly be untrue at the 
time when made, and therefore cannot be technically a "false" represen- 
tation. 


However, the general rule as to promissory representations quoted 
above is subject to the well-established exception that, where the com 
plainant relied upon such representation and where he can show that the 
party making the representation had no present intendion of carrying 
out his promise, the misrepresentation of the promissor's state of mind 
will be considered such fraud as will justify rescission of the contract. 


For instance, in the case of Mutual Reserve Life Insurance Com-— 
pany ve Seidel, 113 S. W. 945 (Court of Civil Appeals, Texas, 1908), 
action was instituted against a life insurance company to rescind a 
contract of insurance. At the time plaintiff made his apnlication, he 
alleged that defendant agreed that plaintiff would be able to reject 
the policy and that the note which plaintiff executed and delivered to 
defendant would be void. Plaintiff, however, later learned that de- 
fendant, contrary to his promise, had negotiated the note. Plaintiff 
also rejected the insurance policy. The court stated: . 


"x * *. Tt is.the general rule that a promise to perform 
some act in the future will not amount to fraud in the 
eyes of the law; and although it may have been the pro-— 
pelling inducement to the execution of the contract, and 
though it may have been totally disregarded, it eee not 
be made the basis for a rescission. There is, however, 
an exception to the rule recognized in Texas, in this: 
that if at the time the promise is made it was the design 
and intention of the party making it to disregard it, and 
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no intention to perform ty and “£4 was only made to deceive 
and entrap the other party, then such. promise. in case the 
refusal to perform took place would amount. to such actual 
fraud as would justify and. authorize the rescission of .a” 
contract induced by such pronfise. * * ¥* In this case, while 
there is no direct prayer for rescission, the effect of 
granting the relief sought by appellee is to destroy the 
contract of insurance, and render it null and void, It 
is to all intents and purposes a suit to rescind the inn 
surance contract and return the premium paid by appellee. 
The facts in this case indicate clearly that the promise 
to hold the note was made by Underwood with no intention 
to hold it, but that it was made with the deliberate inten- 
tion to mislead appellee, and entice ‘iim into giving a note © 
which Underwood intended at the time to negotiate and place 

in the hands of an innocent purchaser. This is borne out 
by the fact that he sold the note at once and disappeared, 
and nothing could be definitely ascertained as to what be- 
came of him." (Pp. 946, 947). 


Likewise, in the case of Zuckerman V. Geller, 142 Atle 344 (N.J. 

1928 plaintiff sued to rescind a contract on similar grounds. He alleged 
that he purchased a plant from the defendant and tha it at the timeran 

the purchase, defendant promised plaintiff to supply plaintiff with 

manufacturing work for one yeare Plaintiff alleged, however, that de- 
fendant failed to keep this promise to supply him with the worke Plain- 
tiff thereupon demanded the return of the purchase money and the surren— 
der of certain notes in connection with the purchase of the plante The 
court, in granting plaintiff the relief demanded, stateds 


"x * * The defendant had no intention of carrying out 

his promise; it was intentionally false to decéive the 
complainant. A representation of an intention is a 
representnition of an existing fact, and, if false, is 
actionablee Roberts ve Jamés, 83 NeJe Law, 492, 85 A. 
eu, Ann. Case 1914B, 859. 'To recover'; says Lord 
Bowen in Edgington v. Fitzmaurice, LR. 29, C.D. 483, 
'there must be a misstatement of an existing fact, but 
the state of a man's mind is as much a fact as the state 
of wjhis a aa Ty may be difficult to prove the state 
of a man's mind at a particular time, but, if it can be 
ascertained it is as much of a fact as anything else. A 
misrepresentation as to the state of a man's mind is there- 
fore a misstatement of facte!" (P. 345) 


In accordance with the rule sigt forth, if the Secretary can show 
that the producer, at the time of entering into the contract, had not 
received the consent of the listed lienholders, and had no intenelee of 
securing their consent, he is entitled to rescind the contract. 


Bide 


The Secretary May Rescind the Contract Where the Producer ' 
Falsely Certified That He Had Obtained the Consent : of All 
Lienholders - “4 


‘ 


The producer is required to file a certificate of performance 
which states, among other things, that the producer has obtained and 
transmitted, or is transmitting with the certificate, thé written con- 
sent. of all holders of liens on his cotton crop on the land taken out 
of production, and that he has duly performed all other terms and con-. 
ditions on his part to be performed under his contract with the Secre- 
tary of Agriculture. It is clear from the offer, the certificate, and 
the Regulations that failure on the part of the producer to obtain the 
consent of all lienholders constitutes a erat of the Cotton Contract. 


It is true that generally, raeaieeton cannot be had for a breach 
of contract, for ordinarily an adequate remedy for such breach can be 
had in an action at lawe But where the breach is of such a nature that 
it is so indispensable a party of what the parties contracted for that 
the contract would not have been made with that condition omitted, then 
equity will grant relief by way of rescission. 


Thus in the case of Hurst ve Champion, 244 Pac. 419 (Okla. 1925) 
plaintiff sued to rescind certain contracts. Plaintiff alleged that he 
contracted with defendant to make certain deeds of land upon defendant's 
promise to construct and operate an electric railway. Plaintiff alleg- 
ed that defendant no longer operated the railway and had abandoned ite 
Claiming, therefore, an entire failure of -consideration, plaintiff con- 
tended he was entitled to a cancellation of the contracts and a removal 
of ‘the’ cloud from the title to the land involved because defendant 
placed the contract for the deeds on recorde It seemd that the defen- 
dant had not obtained enough revenue from the road and had ceased its 
Operation. The court, in granting plaintiff the relief requested, 
stated: 


"In Black on Rescission and Cancellation, par. e213, 
it is said 


"But the true rule appears to be that rescission or 
cancellation may properly be ordered where that which 
Was undertaken to be performed in the future was go 
essential a part of the bargain that the failure of it 
must be considered as destroying or vitiating the entire 
consideration of the contract, or so indispensable a 
part of what the parties intended that the contract 
would not have been made with that condition omitted."* * * 


'The contract here is an executory contract, and the 
possession of the land has never passed out of the plaintiffs. 


"In Black on Rescission and Cancellation, par. 196, it 
is said: 


wh Leu 


"But aside from questions of fraud, it is a general 
rule that if a contract is entire and remains executory 
in whole or in part, and one party fails to perform what 
it is his duty to do under the eontract, ‘and, the other 
party is not in default, the latter mayyrescind the con- 
tract.!t: (pps Hel, Fee). aera. 


This is in accordance with the general ‘rule that equity may re— 
scind a contract for a breach of the contract where such relief will 
furnish the plaintiff the most satisfactory remedys Thus in Briggs Ve 
Robinson, 256 Pac. 639 (Colo. 1927) the court held that a contract to 
build a house was properly rescinded where, after work had begun, it 
was clear that the house was being built improperly. In that case it 
also appeared that as the work progressed, and during: the performance 
of the contract, defendant repeatedly promised to correct the defective 
work. But the court held that | aR 


s 


"Defendant's conduct during the short time that he Was 
engaged in the performance of the contract indicated to 
the mind of the trial court, at least, an intention not to 
execute the contract in its essential terms. The plain- 
tiff was not required further to trust him, so the trial 
court found, to do in the future wiat he had failed to 
do in the past. And the defendant's promise to conform 
to the contract in the future was. tardy and made only after. 
he was detected in: its violation in’the past. This case 
is merely one where the trial court was abundantly justi- 
‘flied in finding that there were equitable grounds for res- 
cission of the contract." 


As the court stated in the recent case of Sinclair Refining Coe. 
wv. Davis; 17] SiE. 150. (Gangs): : | 


"A breach of a contract as to a m-tter so substantial 
and fundamental as to defeat the object of the contract 
may authorize a rescission of the contract by the*opposite 
party." 


Obtaining consent of all lienholders is a condition* precedent to 
the obligation of the Secretary to make benefit payments to the producer. 
Although it might not be performed until after the contract had been en-— 
tered into, the performance.of the condition ‘was an essential vart of 
the consideration for which the Secretary was bargaininge In Lauer V¥. 
Raymond, 190 Appellate Division, 319, 180'N.Y. Supplement 31 (1920), it 
was held that a party who had bought stock in a corporation upon condi- 
tion that certain persons should not. thereafter become interested in the 
corporation was entitled to rescind upon breach of the condition,. and re- 
cover back the money paid for the stock, 


__ Whble the matter is not wholly free from doubt, breach of the con- 
dition in obtaining eonsent of all lienholders would appear to be suffi- 
cient breach to support an action for rescission against the producer. 
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_ The Government would not have entered into the ‘contract in the absence 
of such a condition. Nor is it clear that an adequate remedy exists 

at lawe Since the Government was not bargaining for any consideration 
of direct pecuniary value, an action for damages for breach of the con- 
tract might well prove fruitléss. The damages would be impossible of 
Calculation. The fairest and most equitable determination of the con- 
troversy would, therefore, be to grant the Government!s bill for recis~ 
sion, and settle all equities in'a single decree.so.as to protect: the 
interests of all the parties. 


__. it is possible that the filing of a false certificate stating that 
the consent of all lienholders had been obtained would also‘ ground an 
action for rescission based on fraud. It is true that, ordinarily, mis- 


 -Tepresentations must have been made at the inception of the contract in 


order to support a bill for rescission. But it is stated in Sece 73 

of Black on ResCission and Cancellation, that: "This mle is perhaps 

- too strict." And in the present situation the circumstances that the 

. Government clearly relie® upon the producer's certificate, and that pe- 
» Cuniary damages may not afford an adequate remedy, might well justify 
-Teéscission based upon fraud in the certification. While no decisions 

directly supporting such a theory have been found, there is at least a 

strong possibility that the courts might recognize the theory's essen— 

tial justice, and grant rescission. 


I. =~ D 


Se nana nae daca 


" The problem presented by the fourth portion of question "I!" ine 
.volves determination of remedies open to the Secretary where 1933 cotton 
producers named croppers working the land but procured their written con- 
.sent by fraud or duress. A discussion of the rights of such croppers 
against the defrauding producers is unnecessary, and will not.be undertaken. 


When one of these producers submitted the written consent of his 
croppers he represented, at least impliedly that such consent was legally 
Obtained, and that no fraud or duress has been practiced in procurement 
thereof. In other words, he represented the genuineness of the consent 
orovided. He knew that reliance would be placed upon such consent; and 
that if the Secretary had knowledge of the fraud or duress, he would not 
accept the Offer and enter into the contract. The producer's silence, 
under the circumstances, was tantamount to a representation that he was 
submitting the kind of consent required, and that the Secretary could 
safely rely upon the same. Such a producer could not maintain that the 
‘Manner in which the Croppers were induced or forced to give consent wag 
uninportant. He was plainly under a duty to speak and to disclose the 
Material facts, ‘The real. aim of such a producer was to obtain. money from 
the Government, and to do so he resorted to fraudulent methodse The ele- 
ment of fraud or misrepresentation pervades the entire transaction and 
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taints his dealings with the Government, as well as his dealing with 
cropperse COnnsidering the niture of the transaction and the relation- 
ship of the parties, it might be forcefully argued that all the duties 
of a fiduciary were imposed upon this producer and he was clearly under 


a duty to disclose the true situation. 


Even though the con¢lusion should be reached that there had not 
been such a fraudulent representation as would afford the Government 
the right to have the contract rescinded, it might be shown that there 
was such a mistake as would justify rescission. In Section 1497 of 
Williston on Contracts, Vol. III (1922) it is stated that the importance. 
of distinguishing whether ‘the transaction can be called fraudulent as. 
distinguished from one based on mistake without fraud, even where no 
other. remedy than rescission is sought, lies in the fact that fraud as to 
any circumstances actually inducing a bargain may justify relief, while 
the mistake must be as to a matter which formed a fundamental basis of 
the bargain. In Section 1544 Williston lays down, the principle that-if 
there is a mistake vitally affecting a fact or facts on the basis of — 
which the parties contracted, such mistake renders their contract void- 
able by the injured party. This, he says, is a sound principle of jus-— 
tice, and should be anplied without any further question as to whether 
the mistake is intrinsic or extrinsic, or whether it affects identity 
of quality; and though there may be no mistake as to the identity of a 
thing to which a contract relates, the basis of the bargain may so 
clearly be that the thing in question possessed certain qualities, or 
would fulfill a certain purpose as to make it inequitable to enforce 
the bargain if this assumption is not freee Clearly it was assumed in 
these cases that each producer was submitting consent legally obtained. 


There appear to be no equities in these cases against the United 
States in favor of the defrauded croppérs, but the existence of such 
equities or a liability for the destruction of crops in which the crop-— 
pers had interests is not necessary to establish injury or damage to 
the United States so as to warrant rescission of the contracts. The 
United States, relying upon the representations that these producers 


had legally and without fraud or duress obtained the consent of the crop- > 


. bers, entered into the contract, and paid out money thereunder. While 
there is no question as to performance under the contract, as the crop 
in every instance had been destroyed and the Government is under no legal 
obligations to such croppers, the same elements of injury or damage are 


present here as were noted in discussing the first portion of this ques—- — 


Clen, 


As a supplementary suggestion, it may be noted that, if it is 
Correct to say that share-croppers working the cotton land taken out of 
production under these contracts were equitably entitled to share in the 
benefit payments, in proportion to their interest in the destroyed cot- 
ton, a court of equity, at the instance of the Government, might impress 
a constructive trust in the money in the producers! hands for the benefit 


of the croppers, and in order to effectuate such a decree issue a manda- 


tory injunction to compel payment of a portion of the money to such crop— 
berse In such case, the court might well proceed upon the theory that 
the Government has a right to insist upon and compel the transmission of 
this money to those entitled to receive it. 


ae 
The ae United States Bays 3 ede ne the, Above. Situations eo Me 


Te 


Section 231 of Title 31 of the United States Code provides: 


"Any person not in the militery or naval forces 
of the United States, or in the militia called into 
or actually employed in the service of the United States, 
who shall do or commit any of the acts prohibited by any 
of the provisions of section 80 of Title 18, shall for- 
feit and pay to the United States the sum of $2,000, and, 
in addition, double the amount of damages which the United 
States may have sustained by reason of the doing or com- 
mitting such act, together with the costs of suit; and such 
forfeiture and damages shall be sued for in the same suit." 


Section 80 of Title 18 U.S.C.A., referred to in the above statute, 
provides: 


"Whoever shall make or cause to be made or present 
or cause to be presented, for payment or approval, to 
Or. by any person or officer in the civil, military, or 
naval service of the United States, or any department 
thereof, or any corporntion in whteh the United States 
of America is a stockholder, any claim upon or against 
the Government of the United States, or any department 
or officer thereof, or any corporation in which the 
United States of America is a stockholder, knowing such 
Claim to be false, fictitious, or fraudulent; or whoever, 
for the purpose of obtaining or aiding to obtain the pay-— 
ment or approval of such claim, or for the purpose and 
with the intent of cheating and’ swindling or defrauding 
the Government of the United States, or any department 
thereof, or any corporation in which the United States 
of America is a stockholder, shall knowingly and wilful- 
ly falsify or conceal or cover up by any trick, ‘scheme, 
or device. a material fact, or make or cause to be made 
any false or fraudulent statements.or representations, 
or make or use or cause to be made or used any false 
fer.. receipt, voucher, roll,, account, claim ‘certifi-_ 
cate, affidiavit, or deposition, knowing the same to _ 
contain any fraudulent or fictitious statement or entry, 
shall be fined not more than $10,000, or imprisoned not 
more than ten years, or both." 


It is provided in sections 232, 233, 234, and 235 of title 32 
U.S.C.A. that for violations of section 231 suit may be instituted either 
by the United States, or by individual persons for themselves ag well 
as the United States, and where such suit is brought by individuals they 
are entitled to receive one-half of the amount of the forfeiture and one- 
half of the damages recovered and collected. 
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It has been held that the remedy given by these sections is merely 
cumulative and that the right of the United States to sue for the recovery 
of money obtained from it by means of fraudulent claims existed at com- 
mon laws ‘Thus the court in Pooler ve United States, le7 Fed. 5195, held 
that the United States could in seeking to'recover amounts wrongfully re- 
ceived by a person as an alleged pensioner, elect to sue either at common 
law or bring an action under the above statutory provisions. It was also 
pointed out that the remedy given by these sections 


"Ts strictly penal, and not only so, but qui tam, and 
therefore under no rulé of interpretation can it be re- 
ade as superseding the prior nae, of the United 
States to proceed at common law.! — 


The terms of Section 80 of Titlé 18 of the Code appear to cover 
all of the situations discussed in Point 1. In ‘all of those cases the 
producer has either presented a fraudulent claim for payment, or has 
concealed qa material fact in order to obtain or aid in obtaining payment 
or approval: of a claim. 


III 


The Secretary May, in any of the Above Situations, Withhold 
_Payment of _the Option-Benefit. 


Section 400 of the Cotton Regulations, Series 1, provides that if 
the Secretary enters into a "cotton contract" with or without knowledge 
of the fact that the producer has not procured the consent of all lien- 
holders and/or other interested parties, he shall have the right to with- 
draw from the contract at any time, or to withhold "benefit payments" 
until consent is obtained or the matter is otherwise adjusted. In Sec— 
tion 100 of the Regulations "cotton contract" is defined as including 
option contracts, benefit contracts, and option benefit contracts While 
there are some distinctions to be eae between option contracts aia bene- 
fit contracts, and also contracts involving both the option and benefit 
features, it is obvious that there is only one transaction involved in 
all of these cases. Under the 1933 program the producer was privileged 
to elect whether he would take compensation solely in cash or partly in 
Cash and part in the form of an option on government cotton, upon which 
option it was expected he would renlize some Yproritl fees submitted 
that in both cases the nature of the payments made is the same, even 
though the option settlement represents so-called "profit" from the sale 
of the option contract. 


In all of the situations discussed in question "I" where there 
has been a failure to obtain the written consent of all lienholders 
and/or other interested parties, the Secretary may withdraw from the 
contract completely, and such withdrawal will carry with it the with- 
holding of all further payments thereunder. If the Secretary does not 
vdeo to withdraw, however, Section 300 authorizes him to withhold Pie 
100 (ay oes s' pending an adjustment of the matter. In Section - -- 

e Reeule tons a "benefit Paya is defined as bai a 
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Cash Pa cietit made to the eroducer in considération of acreage reduction. 
In Subsection (ce) "option-benefit", however, +S), defined’ as being a cash 
payment as defined in (d) in combination with a cotton option contracte 
A technical interpretation. of the words "benefit payments! would seem to 
deny the right of the Secretary, under Section: 300, to withhold option 
benefits pending the procurement of consent or other adjustment of the 
mattere 


Where, in any of the cs ans discussed, “the Secretary obtains 

rescission of the contract, the equity court in attempting to adjust 

‘the equities of the narties could make provision for the disposition of 
the option settlement. It is believed that even though the court granted 
rescission of the contract, it might require the Secretary to pay propor- 
~tionate parts pe the option settlement to the interested croppers, and 

in some cases, eht direct payment of the remainder of the option settle- 
ment to the Paice: 


As has been seen, Section 8 (1) of the Agricultural Adjustment Act 
authorizes the Secretary to provide for rental or benefit payments in 
connection with acreage reduction or reduction in production for market, 
either through agreements with producers “or by any other voluntary methods" 
Where the Secretary withdraws from the contract completely, withholding 
Payment of the option settlement, or where an equity court in granting 
rescission:of a contract does not undertake to authorize or direct the 
payment of any portion of the option benefit to the croppers involved, 
it is submitted that under the above provision of the Act, the Secretary 
probably would be authorized to make payments to croppers. This method 
of adjusting the difficulties presented under these contracts seems: to 
' be entirely consonant with Section 400 of the Regulations. 


IV 


The Secretary May Set Off allor any Part of the Benefit Pay- 

ment Made Under a 1933 Cotton Contract, Under any of the Cir- 

cumstances Listed in Question 1, Against Amounts due the Pro- 
ducer Under a 1934 Cotton Contract. 


In an opinion dated August 8, 1933, the Acting Attorney General of 
the United States advised the Secretary of Agriculture that there is no 
requirement of statute that debts due the United States by farmers be 
set-off against rental or benefit payments. It was pointed out that by 
virtue of the eee ng ash on, Marchy3; 1955, oleseetionrdaypotalit lest. 
U.S.C.A. the duty of making set-offs was limited to judgments. Prior to 
that time, ape the Act of March 3, 1875, 18 Stat. 481 the accounting 
officers were required to make set-offs in respect to both judgments 
ena Claims. Section 227 of Title 31.U.8.0.A. as amended on March 3, 1933, 
provides as follows: 


"When any final judgment recovered against the United 
States or other claim duly. allowed by legal authority; 
shall be presented to the Secretary of the Treasury for 
payment, and the plaintiff or claimant therein shall be 


abis— 


“indebted to the United States.in' any manner, whether as 
principal or surety, it:shall be-the duty. of the Secre- 
tary to withhold payment of an amount. of such judgment 
or claim equal to the debt thus due to:the United States; 
and if such plaintiff or claimant assents to such set- 
offs, and discharges his judgment or an amount thereof 
equal to said debt or claim, the Secretary shall execute 
a discharge of the debt due from the plaintiff to the , 
United States. But if such plaintiff: or claimant denies 
his indebtedness to the United States, or refuses to 
consent to the set-off, then the Secretary shall withhold 
payment of such further amount of such judgment or claim, 
as in his opinion will be sufficient to cover all legal 
charges and costs in prosecuting the debt of the United 
States to final judgment. And if such debt is not already 
in suit, it shall be the duty of the Secretary to cause 
legal proceedings to be immediately commenced to enforce 

“the same, and to cause the same to be prosecuted to final 

‘judgment with all reasonable dispatch. And if in such 
action judgment shall be rendered against the United 
States, or the amount recovered for debt and costs shall 
be less than the amount so withheld as before provided, 
the balance shall then be paid over to such plaintiff by 
such Secretary with 6 percentum interest thereon for the 
time it has been withheld from the plaintiff." 


In his opinion the Acting Attorney General said 


"The right of the United States to withhold or set 
off money due to a person against a debt due by such per- 
son to the Government has been recognized and exercised 
since the early days of our Government. It is not depend-— 
ent uoon the existence of a statute, but is the common 
right which belongs to every creditor to apply moneys pay- 
able by him to his debtor in settlement of sums due him 
by the debtor.!! alt 


The following quotation from Gratiot Ve United States, 15 Pet. 555, 
370 (1841) was given in support of the foregoing statement: 


"The United States possess the general right to apply 

all sums due for such pay and emoluments, to the ex- 
tinguishment of any balances due to them bu the defend- 

ant, on any other account, whether owed by him as a 

private individual, or as chief engineer. It is but 

the exercise of the common right, which belongs to every 
creditor, to apply the unappropriated moneys of hig ’ 
debtor, in his hands, in extinguishment of the debts 

due to him." 


Admitting the general right of the United States to set-off money 
due persons against debts owed to the United States, it may then be asked; 
Are these producers debtors of the United States? Does the United States 
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_ have such a claim against these produbers” veford Bion is taken to have 


> the contracts rescinded as to entitle it to withhold or set-off money 


de under other contracts against the benefit payments made ‘under the 

1933 contract.’ The United States of cours e does not have to reduce its 

claim to judgment before then can be ‘a. datHOr ts im seems to be’ sufficient 
if the Government takes the position that there is money due ite 


It is well settled that where a person is indebted to the Govern- 
ment under one contract, the Government may set-off without separate 
action an amount owing by that person wnder another iota see Barry 
V. United States, 229 J.-S. 47s Bmery V.. United States, F (2d) 658; 
and Tageart's Case, 17 Co. Cl. Rep. g08,, In the Barry . oe contractors 
failed to deliver coal in accordance with the terms of their contract. 
The Government purchased coal to meet its immediate needs, ‘which coal 
had a fuel value of $3193.32 less than that which the contractors were 
to deliver. This amount the Government retained from money due the con- 
tractors under a later contract. In affirming judgment for the Govern- 
ment the court held: 


*k*'The liability might have been asserted by the Govern- 
ment in an action; but it might, as it did, charge it up 
as a set-off against its own liability. It would be fodly 
to require the Government to pay under the one contract 
what it must eventually recover for a breach of the other.!) 
(Page 53 of opinion) ° 


V 


Any money recovered from the producers under the circumstances 
listed in Question 1] should be credited to the appropriation 
from which the benefit payments were made. 


Section 484 of Title 31 of the United States Code provides: 


"The gross amount of all moneys received from 
whatever source for the use of the United 
States, except as otherwise provided, shall be 
paid by the officer or agent receiving the. 
same’ into the Treasury, at as early a day as 
practicable, without any abatement or deduction 
on account of salary, fees, costs, charges, ex- 
penses, or claim of any description whatever. 
But nothing herein shall.affect, any provision 
relating to the revenues of the Post Office 
Department. (RS. § SEL Tyee, 


‘This section of the Code has’ been construed to meqnire that all money 
received on account of the Government, except where otherwise provided 
“by law, shall be covered into the Treasury, as par geome ae receipts. 


mek Pecisions of the - Comptroller ¢ wea tiie > Treasury 568 ( Decisions of the 


Comtproller of the Treasury 852. Therefore, if Beowioubuelass appli- 
cable to the payments recovered from producers, the moneys are to be 
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General at page 338, the following general rule was restated with ap- 
proval;: : 


"In 5 Comp. Gen. 736, in which reference was 
made to sections 3617 and 3618, Revised Statutes, 
providing that any money receéived-for the use of 
the United States shall be turned into the Treas- 
ury as miscellaneous receipts and that the money 

thus covered can not be withdrawn therefrom, ex- » 
cept in consequence of a subsequent appropriation 
made by law, it was stated; i | 


 "'In the practical application of these pro- 

visions of law it has been the accepted and uniform 
rule of the accounting officers in the past to hold 
that any money collected for the use of the United 

. States is properly for credit as miscellaneous re- 

“'ceipts if it is collected under some general law or 
statute as a penalty; 23 Comp. Dec. 352: a set-off, 
20 Comp. Dec. 349; indemnities for public goods 
lost. by carriers, 22 Comp. Decs 2/93 ad.) 70st ec 
Compte Gene 599. On the other hand, if the collec- 
tion involves a refund or repayment of moneys paid 
from an appropriation in excess of what was actually 
due such refund has been’ held to be properly for 
credit to the appropriation originally charged; 18 
Compe Dec. 980; 2 Comp. Gen. 599; provided the cre- 
‘diting of such moneys will not operate to augment 
the original amount appropriated by the Congress for 
the purposes’ for which the anpropriation was made. 
22 Compe Dec. 314. See also 18 Comp. Dec. 430 and 
22 44/2070. 


The question presented to the Comptroller-General involved the problem 

of the proper disposition of a sum of money received by the Department 

of Justice fromthe reaeivers of the Butterworth-Judson Corporation in 
settlement of a judgment covering certain claims filed by that Depart— 
ment on behalf of the War Department for the recovery of moneys advanced 
from a. War Department appropriation in connection with wartime contracts. 
"rhe Attorney-General had contended that where payments weremade pursuant 
to a judgment of a United States court the funds "should be deposited 
under the Department of Justice to the credit of the fund entitled 'Fines, 
Penalties and Forfeitures! excepting in cases where for some special rea- 
son, such as crediting a current appropriation, credit is necessarily 
given otherwise." It is clear from the decision that the Attorney-Gen- 
eral in effect contended that the moneys should be covered in the Treasury 
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as miscellaneous receipts, using. the term,"Fines, Penalties and Forfeit- 
ures" merely to designate a portion of the miscellaneous receipts. How- 
ever, the Comptroller-General ruled that the moneys should be credited 

to the appropriation fromwhtch they were originally advanced and made 
clear the distinction between moneys to be paid into the Treasury as mis- 
cellaneous receipts and those to be credited: to appropriations by declar- 
ing: 


"Hereafter,, when moneys are deposited. by the |. 
Department of Justice as fines, penalties, and for- 
feitures, there should be required, before covering 
such moneys into the Treasury, a statement of facts 
from which a determination can be made as to whether 
the moneys in fact represent-fines, penalties, or 
forfeitures, or whether they represent recoveries of 
moneys theretofore illegally or erroneously paid from. 
appropriated Bees hep (at page 339). 


Added weight should be given to'this Someries by reason of the fant that 
_ _ the: appropriation from which the funds were originally advanced had 

_ lapsed and the moneys were thus at once carried into the surplus fund in 

eeUrie Treasury by operation of law. : 


ae ‘Other decisions of the Comptroller Sarnh tae slightly different 
_.facts appear to be even stronger authority to the effect that the benefit 
payments recovered from the producers are not to be-covered into. the 
Treasury as miscellaneous receipts. Thus, the situation has frequently 
arisen wherein contractors have defaulted and the contract. is completed 
under contracts with other contractors at a cost greater than that named 
in the original ‘contract, with the bondsmen of the defaulting contractors 
thereafter paying the difference representing the loss or damage sustained 
by the Government by reason of the default. The Comptroller of the Treas- 
ury has consistently ruled that the amounts so paid by the bondsmen are 
not moneys received for the use of the United States within the meaning 
of Section 484 of the Code and thus the moneys are to be credited to the 
appropriation under which the contracts are performed rather than deposit-— 
ed into the Treasury as miscellaneous receipts». 16 Decisions of the 
| Sompbrolier_o. of the Treasury 384; 21 Decisions of the Comptroller of. the 
Treasury 107: See also 18 Decisions of the Comptroller of. the Treasury ry 43 5 
18 Decisions of the Comptroller of the Treasury 528. 

“Applying the principles sét forth in the above decisions to the in- 
stant facts, I am of the opinion that the:benefit payments recovered from 
the producers undér the circumstances listed in Question 1-.should be 
credited to the appropriation authorized by Section le of the Agricultural 
Adjustment Act. The moneys involved clearly. do not represent fines, 
penalties or forfeitures, but represent recoveries of money erroneously 
paid out from an appropriation by reason of the fact that. a producer has © 
presented a fraudulent claim or has concealed a material fact. 


-;2,€rroneously paid out from the appropriation for benefit payments. It may, 


Me 


sa —_ — 


tion n for be “benefit eee a_shovld ‘be. ‘covercd ‘into. ‘the jrencaea 
as miscellaneous receipts; tne . questionas as to the he disposition 
of the eee recovered in An | amount t_equal :1 stot me moneys ps paid 
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The conclusion was reached under Foint II that the United States 
may, in any of the, situations listed under Question 1, institute an action 
under Section 231 of Title 31 of the United States Code to recover civil 
damages from the producer. The narrdw question here considered concerns 
the disposition of the moneys thus recovered. It is well established that 
penalties are moneys collected for the use of the United States within the 
meaning of Section 484 of Title 31 of the United ‘States Code and must there- 
fore be credited as miscellaneous receipts. 23 Decisions of the Comptroller 
of the Treasury 352; 6 Decisions of the Comptroller-General 337. In the 
first cited decision it was held that the amount of a penalty collected on 
the bond of a successful bidder for failing to enter into a formal contract 
should be covered into the Treasury as miscellaneous receipts rather than to 
the credit of the particular appropriation involved. Moreover, it is clear 
that Section 231 of Title 31 of the Code is a penal statute. Pooler v. United 
States, 127 Fed. 519 (1904), As pointed out in the Pooler case the remedy 
provided by Section 231 is not only "strictly penal" but also "qui tam". 
Moreover, the remedy is cumulative and the right of the United States to 
sue. for the recovery of moneys obtained from it by means of fraudulent. claims 
existed at common law. I am therefore of the opinion thnt any money re- 
covered under Section 241 of the Code in excess of the amount erroneously 

Pata our Trom the appropriation for benefit payments should be covered into 
the Treasury as miscellaneous receipts. In this connection, it should again 
be noted that the crediting of moneys to an appropriation must not operate 
to augment the original amount appropriated by Congress for the purposes 


for which the appropriation was made. 22 Decisions of the Comptroller of 
the Treasury 314; 6 Decisions of the 1¢ Compt roller—-General 3371 ; 3 


A much more difficult question arises as to the proper disposition 
of the funds recovered under Section 231 in an amount equal to the moneys 


with considerable force, be urged that the moneys should be paid to the ap- 
propriation from which the moneys were originally advanced. Persuasive to 
this view is the fact that recovery by the United States under Section 231 
of the Code igs apparently a bar to a common daw action to recover the moneys 
.paid oute Pooler v. United States, supra. On the other hand, ie ky: may be 
urged that the primary purpose of the Code provision appears to’ be to pro- 
vide a penalty rather than to establish a means whereby to refund moneys 
erroneously paid out from an appropriation. As the Comstroller—General 
seemingly has made no ruling on a question of this nature, I am of the op- 
inion that the question as to the disposition of the moneys here in ques— 


ae should be presented for his determination before any final action is 
ene 


Francis M, Shea, 
Chief,of Brief and Opinion Section, 
Office of the General Counsel. 
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No. 74 


NECESSITY FOR BIDS IN PURCHASES FOR 


EMERGENCY PROGRAM 


In purchasing seeds with funds allocated to him for 
expenditure by the Executive Order of 

June 23, 1934, the Secretary, unless other- 
wise directed by the President, need not 
advertise for bids but may make purchases 
in the open market. 


Opinion Section Memorandum No. 11” 
Dated July 9, 1934. 
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July 9, 1934. 


MEMORANDUM TO COL. PHILIP G. MURPHY, 
ASST. DIRECTOR, DROUGHT RELIEY SERVICE. 


aaa 


Replying to your memorandum of June 20, I submit herewitn 
my opinion on the following: 


QUESTION 


May the Secretary, in purchasing seeds 
with funds allocated to him for expendi- 
ture by the Executive Order of June 25, 
1934, direct that such purchases be made 
in the open market, at current market 
prices, or otherwise? 


OPINION 


‘In the Expenditure of such funds for 
emergency and relief purposes, the Secre- 
tary, unless otherwise directed by the 
President, need not advertise for bids 
but may make purchases in the open market. 


DISCUSSION 


By the "Emergency Appropriation Act, fiscal year 1935, ap- 
proved Juné 19, 1934, tne sum of $525,000,000 is appropriated "to 
meet the emergency and necessity for relief in stricken agricultural 
areas." Title II of the Act provides tnat this sum shall be allo- 
cated by the President for certain ‘specific purposes including "the 
purchase, sale, gift, or otaer disposition of, seed, feed, freight, 
summer fallowing and similar purposes." 


Tne Act further provides with respect to this appropriation 
that 


"expenditures hereunder and the manner 
in which they snall be incurred, allowed, 
and paid, shall be determined by the 
President, and may include expenditures 
for personal services and rent in the 
‘District of Columbia and elsewhere and 


pat ae 


for printing and binding and may be made 
without regard to the provisions of section 
2709 of the Revised Statutes." 


Pursuant to the authority vested in him by the Act, the 
President by Executive Order Mo. 6747, dated June 2d, 1934, has 
made allocations to various governmental agents and agencies, includ- 
ing the sum of $43,750,000 "to the Secretary of Agriculture or such 
agency as he may designate ....- for the purchase, sale, gift, or 
other disposition of seed, feed, and livestock, and for transporta- 


tion thereof." 


The Executive Order contains no direction as to the manner 
in wnicn expenditures shall be incurred by the Secretary. It 2B, 
however, specifically provided in the Act itself that sucn expendi- 
tures "may be made without regard to the provisions of Section 3709 
of the Revised Statutes." This is the section of the Revised Stat- 
utes which requires that Government purchases be made pursuant to 


public bidding, and reads in part: 


"Except as otherwise provided by law all 
purcnases and contracts for supplies or 
services in any of the departments of the 
government and purchases of Indian supplies, 
except for personal services, shall be made 
by advertising a sufficient time previously 
for proposals respecting the same, when the 
public exigencies do not require the immedi- 
ate delivery of tae articles or performance 
of the service." (Title 41, Section 5 - 
UsSs0vkeo 


The Emergency Appropriation Act, in providing that expendi- 
tures for emergency relief and the manner in which they snall be in- 
curred shall be determined by the President, sets no’ limit upon the 
procedure which he may require to be followed in making purchases 
from the funds appropriated. It is thus open to him to direct that 
purchases be made only after public bidding. In the absence of such 
direction, however, those authorized to make purchases from the sums 
allocated to them are subject to no such requirement, since Congress 
itself has acted to relieve them of the necessity of compliance witna 


the terms of Rev. Stat. 3709. The provision in the Ac that "expendi- 
tures.e..-may be made without regard to the provisions of Section 3709 


of the Revised Statutes" is not made dependent upon authorization by 
the President but is unqualified. 


It may be noted thet Section 3709 itself provides that: 


"When immediate delivery or performance is 
required by the public exigency, the arti- 
cles or service may be procured by open 


a6 Oa) 


purcnase or contract, at the places and in 
the manner in wnich such articles are usually 
bought and sold, or such services engaged, 
between individuals." 


The present acute emergency is no doubt one creating a condition of 
"public exigency" which would justify proceeding under the exception 
provided for if Section 3709 were controlling. See American Smelting 
Go. v. United States, 259 U.S. 75, 78 (1922). To sustain purchases 
under such an exception, however, it must appear that there has been 

an actual exercise of discretion by the administrative officer re- 
sponsible for the purchase in determining the existence of a condition 
of public exigency. United States v. Speed, 8 Wall. 77 (1866). In 

the present instance Congress itself has determined that a condition 
of emergency exists and has acted to except purchases made from the 
funds appropriated for relief purposes from the provisions of the stat- 
ute requiring public bids. It is therefore my opinion tnat the Secre- 
tary in making purchases of secds from the sums allocated to him by the 
Executive Order of June 23, 1934, may, in the absence of contrary di- 
rection by the President, proceed without regard to the provisions ope 
Section 3709 of the Revised Statutes and may make such purchases in the 
open market. 


Francis:M. Shea; 
Chief, Brief and Opinion Section, 
’ 
Office of the General Counsel. 
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RETURN OF TOBACCO ACREAGE REDUCTION 


CONTRACTS 


Offers to enter into tobacco acreage reduction 
contracts, although signed by the 
producer, do not become binding upon 
their receipt by the Secretary, but 
only upon acceptance by him; accord- 
ingly, until so accepted, there is 
no legal objection to their being 
returned to the county committee in 
order that adjustments and corrections 
can be made. 


Opinion Section Memorandum No. 111 
Dated July 10, 1934. 


oo 


Wecde a 


July 10, 1934. 


MEMORANDUM TO MR. WARD M. BUCKLES 


Director of Finance 


Mr. Frank has referred to me your memorandum dated July 9, 
1934, in which you state that approximately 2,000 tobacco con- 
tracts are being held in the Rental and Benefit Audit Section of 
the Comptroller's Office "because of various questions in connec- 
tion with these contracts". You further state that Mr. J. B. Hut- 
son, Cnief of the Tobacco Section, has requested that these con- 
tracts be returned to his office so that he may return them to the 
County Committees and have tnem adjusted, but that you understand 
that the Comptroller's Office hesitates to permit this procedure 
because they feel that there is some question whether or not they 
may legally permit these contracts to be returned, inasmuch as 
"they are presumed, upon receipt, to be a contract between the pro- 
ducer and the Secretary of Agriculture". You suggest that, unless 
there is some legal objection, it might be well to permit the re- 
turn-of these contracts so that adjustments and corrections can be 
made. 


The offers to enter into Tobacco Acreage Reduction Contracts 
stipulate that they shall become binding contracts upon acceptance 
by the Secretary of Agriculture. They therefore do not become bind- 
ing contracts upon mere receipt, but only upon acceptance by the 
Secretary. Until they have been accepted, there is no legal objec- 
tion to their being returned to the County Committee in order that 
adjustments and corrections can be made. I am informed by Mr. Payne 
that his office is now engaged in examining the contracts in ques- 
tion, and that he will offer no objection to the return of sucn con- 
tracts as have not been approved to Mr. Hutson. 


Tae contracts which have been approved constitute, of course, 
legal obligations running to the United States. No officer can 
Waive, cancel or modify tnese contrects where such action would be 
in any respect prejudicial to the interests of the United States. 
Toe contracts themselves evidence these obligations, and, as a mat- 
ter of good accounting practice, it may in any case be inadvisable 
to return the originals to the County Committees. 


I en advised by Mr. Payne that his staff is engaged in a 
Study of the contracts which are being held in his office, and that 
ne will shortly be in a position to furnisa information with respect 


er to the particular objections which are being made to c 
i sor making payments under these contracts. Pending receipt 
: information, I do not feel that 7 am imparpoeryionses advis 

that the Comptroller's Office should return these accepted | 
‘ yO tracts to Mr. Hutson or to the County Committees. Upon the 
fe! of further information from Mr. Payne, I may yerhaps be able t 
[. vise you further. , - me 
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No. "6 


USE OF FUNDS TO DEFRAY EXPENSES UNDER 


SUPERSEDED LICENSE 


The market administrator under the new milk 
license for the Greater Boston 
Market (License #38) may not make 
expenditures with respect to either 
of two types of expenses incurred 
by the milk director under the old 
license. 


opinion Section Memorandum No. 112 
Dated July 10, 1934, 


at 


i. 


RB) fs 


July 10, 1934. 


MEMORANDUM TO MR. OPPENEBIMER 


This is submitted in response to your memorandum of May 24, 
forwarding for answer to the problems therein proposed a letter ad- 
dressed to Mr. Wicker, Chief of the Field Investigation Section, by 
Mr. F. B. Lyon, Field Representative, dated May 15, and referred to 
the Office of the General Counsel through Mr. Christgau. 


Question Stated 


License No. 15 (hereafter called the old license), 
a license for milk in the Greater Boston Market, was 
issued by the Secretary of Agriculture to be effective 
November 3, 1933, and was officially terminated by him 
as of March 15, 1934. License No. 38 (hereafter refer- 
red to as the new license) was issued by the Secretary 
of Agriculture on March 15, 1934, to supersede License 
No. 15. The question you ask is whether the Market 
Administrator under the new license may make expendi- 
tures with respect to either of two types of expenses 
incurred by the Milk Director operating under tne old 
license: (a) The cost of computing and closing out the 
pools operated uner the old license, and some special 
work involved in establisning bases and (bd) the office, 
rent, and salary expenses of the Milk Director. : 


Answer 


It is my opinion that the new license confers no 
power on the Market Administrator to pay off expendi- 
tures of ‘either type specified above. The whole tenor 
of the old license and relevant sections in the new 
license indicate that it was contemplated that the 
Milk Director himself make a final adjustment of his 
own expenditures. 


Discussion 
In Exhibit A, Section D, 1, 2 of the new Boston Milk License, 


two types of deductions from payments to producers are required of 
distributors subject to the License. The first kind of deduction 
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is demanded from distributors with respect to all milk delivered to 
them by producers, whereas the second kind of deduction is demanded 
from distributors with respect to such milk as is delivered to them 
by producers who are not members of an association of producers ap— 
proved by the Market Administrator. Subsection 4 of the same section 
deals with the apportionment of the moneys collected pursuant to sub-. 
sections 1 and 2. It leaves no doubt but that the first type Giamee 
ductions are to "be retained by the Market. Administrator to meet his 
cost of operation". (underscoring ours.) Subdivision (b) thereof, 
dealin.; with deductions of the second type, although prima facie 
susceptible of a more liberal construction must, I think, upon an 
analysis of both licenses, be construed cqually as narrowly. These 
lattcr payments are to be expended by the Market Administrator, 


"for the purpose of securing for the producers wno are 
not members of an Association, market information, 
supervision of weights and tests and guarantee against 
failure of distributors to make payments for milk pur- 
chased;"» (ps 17) 


As to all three above-cited objectives it scems self-evident that 

no payments were contemplated to redompanse activities in connection 
with ‘the old license. The market information would have little util- 
ity unless based on current market reports. Supervision of weights 
and tests would not be aided by any past actions of the Milk Director, 


and the guarantee provision likewise seems definitely pointed to future 


operation. In addition, these objectives are to be secured for class— 
es of people who are specifically. defined in the new license in a man- 
ner dissimilar to the definition of similarly denominated classes in 
the old license. (see infra. pp..8 and 9, on "distributors" and "pro= 
ducers". ) 


Other language in the new license (Section BE, 1 and F of Ex 
hibit A) reinforces the viewpoint that the Market Administrator was 
intended to meet only expenses incurred by himself. Furthermore, Sec- 
tion E of Exhibit A, dealing with the Market Administrator's duties and 
compensation, sets forth, as supdlementary to the compensation of the 
Market Administrator -himself and: tne Market Administrator's cost of 
operation, tne right of the Market Administrator, 


"to incur such other expenses, including compensation 
for persons employed by the Market Administretor as 
the Market Administrator may deem necessary for the 
proper conduct of his duties." etc. (Ds 18) 


Thus, even in the midst of a broader enumeration of purposes for which 
the Market Administrator may disburse funds in nis hands, there is 
still present every indication that the Market Administrator is re- 
stricted to incurring the. expenses necessary for conducting nis ow 
office, and may not defray the expenses of the Milk Director. 
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This-conclusion is reinforced by reference to other sections 
of the new license. II.8. and 9. almost conclusively prove that it 
was intended that the winding up of the old license snould be ac- 
complisned by the Milk Director alone. These sections add the sanc- 
tion of the new license to tne obligations imposed by the old one. 


"8. Each and every distributor shall fulfill any 
and all of his obligations which snall have arisen, or 
which may hereafter arise in connection therewith, by 
virtue of or pursuant to the License for Milk - Greater 
Boston Market issued by the Secretary on the 30th day 
of October, 1933 (hereinafter sometimes referred to as 
the "prior license"). (underscoring ours.) 


#9, On or before the tenth day after the effec- 
tive date of this License, each and every distributor 
shall furnish to the Director, referred to. in the prior 
license and in the Marketing Agreement for Milk - Great- 
er Boston Market, executed bywthe Secretary on the 30th 
day of October, 1933 or in the notice of termination 
of said prior license, complete and correct statements, 
on and in accordance with forms on file in the Dircc- 
tor's office, of such distributor's receipts of milk 
and sales thereof as Class I and as Class II, respec- 
tively, as defined in the prior license (togother with 
an itemized statement:of the point of each shipment, 
and of ‘all deductions from payments to producers in 
respect of such milk) during the respective periods: 
November 3-30, 1933, December 1-15, 1933, December 
16-31, 1933, January .1-15, 1934, January 16-81, 1934, 
February 1-15, 1934, February 16-28, 1934, and March 
1, ‘1934 to the effective date of the License, all dates 
inclusive. 


"This paragraph is for the purpose of aiding said 
Director in the performance of his duties with respect 
to the obligations mentioned in paragraph 8." (orb) 


Of course the new sanctions imposed by these sections can have ef- 
fect only as to distributors covered by the new license, who, as 

will be subsequently pointed out, constitute a muca smaller class 
than those bound by the old license. To supplement this inadequacy, 
however, recourse can be had to the termination of the old milk li- 
cense, effected by the Secretary on March 15, 1934, a document which 
necessarily affects all distributors falling within the scope of the 
original license. The termination was made pursuant to a reservation 
that 


"any end all obligations which have arisen, or which 
may hereafter arise in connection therewith, by vir- 
tue of or pursuant to sucn License, shall be deemed 


not to be affected, waived, or terminated hereby; 
and the Director referred. to. in such License and in 
the Marketing Agreement: for -Milk - Greater Boston 
Market, executed by the Secretary on the 450th day 

of October, 1933, and the person heretofore selected 
to hold such office, snall continue to have until 
further notice, the power and authority to perform 
his duties, as pani eee in such License, in resp pect 
of such obligations.! 


Since little doubt can be passed upon the power of the Secretary to 
continue in effect provisions or parts of a license, in such special 
circumstances as he deems advisable, the terms of the termination 
itself compel the conclusion that the Milk Director was to continue 
to perform his duties and that the obligation of the licensees under 
the old license was being kept alive in order to enable him to ful- 
fill his obligations. 


There are still other indications in the new license that the 
obligations incurred under the old license may not be satisfied out 
of funds collected under the new. If tne Market Administrator had 
to pay the expenses of the Milk Director, it would be impossibde for 
him to comply with the provisions of Exhibit A, Section HB, 2, reading 
that 


"The Market Administrator shall keep sucn books 
and records as will clearly reflect the financial 
transactions provided for in this License." (p.18) 


The only official who has kept the appropriate Boole and records on 
the Milk Director's transactions is the ilk Director himself, since 
under III, 6, of the old Milk License, he was obligated to 


"keep separate books and records in form satisfactory 
to the Secretary pertaining to such funds," (pp. 27) 


It may, therefore, be said thet, since the apparatus for recording 
and accounting expenditures and payments under the old license was 
confided wholly to the Milk Director, the duty of-making such payments 
devolved. entirely upon hin. 


It should be noted throughout this discussion that the Market 
Administrator is required to . eC 


"execute and deliver to the Secretary his bond in such 
anount as the Secretary may determine, with surety 
taereon satisfactory to the Secretary, conditioned 
upon the faithful performance of his duties as such 
Market Administrator." (p. 18) 


Although subsequent language in this section of the license seems to 
insure that the Market Administrator will not.be held to too Strege 
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a standard in his conduct, there is a possibility, at least, of lia- 
bility if he goes out of his way to make payments which should have 
been made by the Milk Director. He is, therefore, justified in con- 


struing very strictly the objectives for which he can use funds com- 
mitted to his care. 


A comparison of the various objectives of expenditures under 
the two licenses reveals considerable limitation of range under the 
second license as contrasted with the first. The second license pre- 
scribes for the various deductions from payments to association mem- 
bers, that they go to meet the cost of operation of the license, and 
secures for those producers not members of an association certain 
Specified benefits, to wit, market information, weight and test super- 
vision, and guarantce against failure on the part of the distributors 
to make payments. The old license (see p. 27) confers on non-members 
of associations, in addition to what is given them under the new li- 
cense, an entirely distinct benefit, i.e., advertising. It is not 
likely that payments which are being made for restricted purposes, in 
the present are intended to cover broader purposes fulfilled at some 
time in tne past. 


Further consideration of the scope of the two licenses serves 
to render even more forceful the unreasonableness of expecting dis- 
tributors under the new license to meet the obligations incurred under 
the old license. For one thing, the Greater Boston Market covered 
Much more territory under the old license (see Bxnibit<Bey pe BV 
All of District 2 (North and South Shores) and District 3 (Cape Cod), 
which were covered by the old license, is omitted from the new one, 
and, in addition, the following cities and towns in District 1: Den- 
vers, Lynnfield, Burlington, Bedford, Concord, Lincoln, Sudbury, Way- 
land, Weston, Framingham, Natick, Dover, Westwood, Norwood, Walpole, 
Foxborough, Sharon, Canton, Stoughton, Avon, Randolph, Holbrook, Hing- 
ham. (p.31) It is not to be cxpected that a court will allow the 
lesser number of distributors covered by the new license to bear the 
entire burden of expenses which were in part incurred in connection 
with districts now making no contribution for past services rendered. 


Furthermore, the class which is subject to the new license has 
been changed on other than geographical lines. In the definition of 
distributor contained in I.B. of the new license, there may be noted 
certain variations from the definition contained in 1.8. of the old 
license. In the first place, the old license dealt with the various 
persons engaged in the handling and distribution of UPiuta: mi bie: 
whereas the new license covers persons engaged in the handling, in 
various manners, of "milk or cream", Passing this distinction, there 
is a general similarity in the description of the persons coming with- 
in the category of "distributor" with the exception of 


(a). 1 (c), where the new license places within the 
"distributor" category persons, 
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"who operate stores, restaurants, hotels, 
or other establishments selling or serving 
for gain, milk or cream at retail for con- 
-sumption off or on the premises," (p.2) 


whereas the old license omitted those selling 
or serving milk or creem on the premises, and 


(b). 2, the category of 


"Persons who purchase, market, or handle milk 
or creem for sale in the Greater Boston Mar- 
kets Gp.) 


who are classed as distributors under the new 
license but are not mentioned in the old license. 


The net effect of these differences is to force a smaller class uae 
persons to pay for expenditures which originally benefited a much 

larger class. It is extremely dubious that a license can be con- 

strued to permit such a result. 


There is a further distinction in the two licenses with respect 
to the definition of producer which is of significance even though 
producers are not licensees. Producers are a class intended to be 
benefited by license provisions, and although technically it is the 
distributors who pay the required deductions to the Market -Administra- 
tor, they are, after all, deductions from payments to be made to pro- 
ducers. In sum, we have the double difficulty of having distributors 
deducting from producers, both under the new license, payments to com- 
pensate for benefits conferred upon a ditferent class of distributors 
and a different class of producers under the old license. Sections © 
and D, 4(c) of Exhibit A, also point to a totally new class, that of 
"new producers", who would be obligated to pay for benefits.in which 
they had never shared under the old license. | 


Various other differences in policy and method under the two . 
licenses might be adduced to prove that 20 carry-ove. or the obliga- 
tions of the old license to the new one was intended, but in view of 
the above-submitted analysis, it does not appear necessary to go fur- 
ther into such differences. I cen find. no authorization or inference 
permitting the Market Administrator to expend any funds collected by 
himself ix order to defray expenditures. incurred by the Milk Director 
under the superseded License. 


Francis M. Shea, 
Chief of Brief and Opinion Section, 
Office of the General Counsel. 
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NO. TF 


EMPLOYMENT OF THE PUERTO RICO COMPANY 


AS AGENT OF THE SECRETARY 


It is our opinion that the Secretary of Agriculture 
may, with the approval of the President, 
employ a corporation as his agent in the 
expenditure of monies held in a separate 
fund under Section 15(f) of the Agricul- 
tural Adjustment Act for the benefit of 
Puerto Rican agriculture. However, in 
view of the present conflict in the opin- 
ions of the Attorney General and the Comp- 
trolier General, the Secretary shovld make 
no commitment to turn over funds set aside 
under Section 15(f) to such a corporation, 
without first securing an opinion of the 
Comptroller General sanctioning such prac- 
tice. 


If such a corporate agency is endowed with powers in 


excess of those necessary to the performance 
of the functions vested in the Secretary under 
Section 15(f), the Secretary may not turn over 
to its funds, unless proper means are taken to 
insure the use of such funds for the purpose 


for which they are given. 


Executive officers or departments of the Government em- 
powered to employ, in the performance of their 


duties, such agencies of the Government as 
they may designate, may avail themselves of 


an agency designated.to carry out the functions 


of the Secretary. 


Opinion Section Memorandum No. 113 


Dated July 11, 1934. 


See also Opinion of the Attorney 
General dated September 19, 1934, 


in Appendix (A-8). 


. 


ote 


July.11, 1934. 


MEMORANDUM TO MR. UENCE 


QUESTIONS 


In reference to the proposed incorvoration of the Puerto Rico 
Company you have asked the following questions: 


1. May the Secretary with the approval of the President direct 
that the proceeds of processing taxes held in separate fund in the 
name of Fuerto Rico under Section 15(f) of the Act be turned over to 

' the Puerto Rico Company, a Puerto Rican corporation, incorporated by 
special Act of the Puerto Rican Legislature to be expended by that 
Corvoration for the “enefit of agriculture! 


2. If the Secretary may use 2 corporate agency for the pur- 
pose of cxercising the vowers vested in him under Section Ile) oF 
thé Acriculturnl Adjustment Act, as amended,. does the fact that the 
cornorste agency in question will be endowed with powers in excess of 
those necessery to the performance of the functions vested in the 
Secretary under Section 15(f) present any legal inhibitions to 


tac use of this particular corporation for the purposes above statedt 


%. Will the fact that this agency may be used by other execu- 
tive officers or departments of the Government in performance of func- 
tions vested in them present any legnl objection to its use by the sSecre- 
tary of Agriculture? 


CPINION 


1. It is our independent judgment that the Secretary of Agricul- 
ture may, with the approvel of the President, employ a corporation as nis 
agent in the expenditure of funds for the benefit of Fuerto Rican agricul- 
ture, However, in view of the present conflict in the opinions of the 
Comptroller General and the Attorney General, it is impossible for the 
Secretary to make any commitment to turn over funds set aside under Sec- 
tion 15(f) of tho Act to such a corporaticn to be exvended for the benefit 
of Puerto Ricen agriculture without first securing an opinion of the Comp- 
troller General sancticning such practice. 


B: However, where a ‘corporate agency is endowed with powers in ex- 
cess of these necessary to the performance of the functions vested in the 
Secrotary under Section 15(f), the funds may not be turned over to as 
unless proper means are taken to insure the use of the funds for the pur- 
Pose for which they were givens 


3. If other executive officers or departments of the Government 
have been empowered to employ, in the performance of their duties, such 
agencies of the Government as they may designate, then they may make use 
of an agency designated to carry out the functions of the Secretary. 


DISCUSSION 


1. The Attorney General of the United States in an opinion rendered 
to the Secretary of Interior on February 7 of this year approved the crea-— 
tion of a corporate agency to carry out certain of the functions vested-in 
the Secretary of Interior by the President, in a case where the Presi- 
dent had been explicitly granted the power to create or designate such 
agency or agencies as he thought necessary for the purpose of performing 
the functions vested in him. In support of this opinion the Attorney Gen- 
eral relied on the fact that the courts had approved the creation of cor- 
porations in other instances where similar powers to create necessary 
agencies to carry out conferred powers had been granted by Congress. Both 
the Food Administration Grain Corporation and the United States Sugar Zqualiza= 
tion Board, Inc. had been organized in Delaware pursuant to an executive 
order in the exercise of such power vested in the President by the Pood 
Control Act (40 Stat. 2765). The Food Control Act had specifically author- 
ized the President to create and use any agency or agencies in carrying out 
the functions vested in him. 


‘ It must however be noted that on February 12 the Comptroller 
General in a letter to the Secretary of Agriculture refused to counter— 
sign a voucher for a corporation created under a similar authorization. 

In rendering this opinion the Comptroller relied upon the opinion he had 
given previously on January 11. This opinion of January 11 was followed 
by the Attorney General's opinion of February 7 mentioned above which 
reached an exactly opposite opinion on the exact issue. Since the Comp- 
troller General will review the contemplated expenditures before the 
Secretary may safely commit himself to turn over funds to any corporation, 
he should secure a favorable opinion from the Comptroller General support— 
ing such practice. 


However, nowhere in the Agricultural Adjustment Act is there found 
an exnlicit power to create or cesignate agencies to carry out the functions 
of tne Secretary except for the limited provision of Section 10, subsections 
(a) and (b). This Inck of explicit authorization does not mean that such 
authority may not be implied. Late last year the Secretary, in order to aid © 
the removal of surplus agriculturnl products, employed the Federal Surplus J 
Relief Corvoration. The Secretary did this under the provisions of Section 
12 (b) which oppropriated the proceeds of the processing taxes for, among 
other things, the removal: of surplus agricultural products. Congress has 
indicated that the use of such a corporate instrumentality was authorized 
by the terms of the Asriculturrl Adjustment Act by appropriating e 
-.350,000,000 to enable the Secretary of Arriculture.to make advances to 
the Feceral Surplus Relief Corporation. (Public No. 142 - 73d Cong. Sec- 
tion 6). From this it may be implied that the power to create corporations 
in carrying out the functions vested in the Secretary was propere 
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The discretion in the Secretary in the use of funds for the 
benefit of Puerto: Rican agriculture is as broad as that vested in him 
in the use of funds for the removal of surplus agricultural products. 
Therefore it is suggested that the Secretary may employ a corporation 
to carry out the functions vested in him by Section 15 (f), as well as 
those vested in him by Section 12 (b). 


2. The question of whether the Secretary may use a corporate 
agency having powers in excess of those necessary to the performance of 
the functions vested in the Secretary is, at least, in the field of doubt. 
In the above opinion of February 7 rendered by the Attorney General where 
he was asked whether or not the Public Works Emergency Housing Corporation 
might have powers in excess of those necessary to carry out a program of 
mublic works, he answered that in his belief it would be advisable to 
limit tre powers of the corporation to those necessary to public works. 


Though this be not final, it may be said that on other grounds the 
povers g¢ranted by its charter to the Puerto Rico corporation are such thet 
without further restriction it constitutes an improper agency. By the 
various provisions of its charter the Puerto Rico Comoany may not only 
spend its funds and incur debts for the benefit of Puerto Rican agricul- 
ture, but for the general welfare of Puerto Rico and the rehabilitation of 
that territory. This will permit the use of funds derived from the pro- 
cessing taxes for purposes other than those authorized by Section 15 (f) 
of the Agricultural Adjustment Act. There is a distinction between the use 
of funds for the benefit of agriculture and the use of funds for the gen- 
eral welfare of the people of Pucrto Rico. Section 15 (f) only permits the 
use of the money for the first purpose. Therefore, if the Secretary were to 
transfer funds to the corporation it might be used in a manner not author- 
ized. 


It would not be a sufficient answer to this argument to say that the 
corporation would expend the funds grented by the Secretary of Agriculture 
in such a menner as he might designate and therefore use it for the benefit 
of agriculture. This is so, because all the assets of a corporation are 
liable to the claims of creditors and no restriction can be placed by the 
Board of Directors uoon the claims of creditors to those funds. The credit- 
ors in question mey herve derived their rights from business transactions not 
irélating to the benefit of agriculture. 


Furthermore, Section 12 of the charter provides that when the cor- 
poration be dissolved the money in its treasury may be used in any manner 
that the Supreme Court of Puerto Rico shall direct to promote the general 
welfare of the inhabitants of Puerto Rico. Under this provision not only 
is authority given to a judicial body in determining the use of funds, but 
the vse permitted would be unauthorized by Section 15 (f) of the Act. 


Tierefore, unless some means, such as a trust agreement, be 
devised to avoid the above stated difficulties, it is clear that the 
Puerto Rico Company will be an improper agency in the use of the 
Puerto Rican processing tax. 
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3. Assuming that the Secretary may grant funds to a ¢ 
corporation, no objection would be raised to the use of such cor 
tion, because it was also used by other executive officers or de 
ments of the Government. The fact that such other departments or 


of Agriculture. It is believed thet the fact that Congress has u 
. taken to.nermit Government. agencies of one department to be used 
‘onother is ‘sunport for the position that such use will not dest roy 
ngency os an admi nistrative instrument for the functions for which : 
vas originelly created. . (See 31 U.S.C.A. Pls 


3 


Francis M. Shea, ‘a 
Chief of Brief and Opinion Section 
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No. 38 


RESTRICTIONS UPON THE IMPORTATION 


OF RYE 


The Agricultural Adjustment Act confers no 
outhority upon the Secretary to make 
the importation of rye into the 
United States conditional upon ar- 
rangenents for the export and sale 
abroad of agricultural commodities 
produced in the United States. 


Opinion Section Memorandum Nos: 115 
Dated July 11, 1934. 
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‘July. 11, 1934. 


MEMORANDUM TO MR. OFESTER C. DAVIS, ADMINISTRATOR 


This is in reply to your memorandum of July 5, 1934, in which 
you ask to be advised concerning the possibility of establishing, 
through licenses under the Agriculturnl Adjustment Act, a system by 
which the importation of rye into the United States may be conditioned 
upon arrangenents for balancing such imports vith the export of 
agricultural commodities produced in the United States. Since, in my 
Opinion, the Act confers upon the Secretary no authority to restrict 
imports in this manner, it is unnecessary to consider your second 
questicn in regard to the deposit cf the proceeds from rye sales 
pending the completion of such arrangements. I therefore subnit ny 
Opinion cnly upon the folloving: 


UESTION 


May the Secretary, under the Agricultural 
Adjustment Act, issue licenses to persens en- 
gaged in the importation of rye requiring per- 
nits for the importation of rye, such perrits 
to be ennditicned upen arrangenents for the 
sale and expert abrond of agricultural corm 
modities produced in the United States? 


OPINION 


The Agriculturnl Adjustment Act confers 
ne authority upon the Secretary to make the 
inportation of rye into the United States con- 
ditional upon errengenents for the exoort and 
gnle abroad of agriculturnl comoditics pro- 
duced in the United Stntes. 


DISCUSSION . 
(1) 
The problem is primarily one of sta- 
tutery construction ond not of constitutional 
VOWEY « 
It may be assuned thet Congress, had it intended to condition the 


Meeeeny to inport rye upcn the conclusion :-of setisfactory. arrangements vith 
other countries relating to experts, vould not lack the constitutional 


pover to effect such purpose. Under the pover to regulate commerce 
ith foreign nations Congress undoubtedly may impose embargoes. 
Brolan v. U.S., 236 U.S. 216 (1915). It may also :sdmit imports upon 
such conditions as it may prescribe, and the rights of individual 
importers and dealers are subordinate to the exercise of this plenary 
power. These principles are stated in Buttfield v. Stranahan, 182 U.S 
470, 495 (1904) as follows: 


"Ags a result of the complete power of 
Congress over foreign commerce, it necessarily 
follows that no individual has a vested right 
to trade with foreign. nations, which is so broad 
in character as to limit and restrict the power 
of Congress to determine. what articles of mer- 
chandise may be imported into this country and 
the terms upon which a right to import may be 
exercised. This being true, it results that a 
statute which restrains the introduction of 
particular goods into the United States from 
considerations of public policy does not violate 
the due process clause of the Constitution." 


In subjecting imports to restrictions, and in authorizing ad- 
ministrative officers to aonly such restrictions, Congress may not make 
a delegation of its legislative power. It may, however, leave to an 
administrative officer the determination of the time when the exercise 
of its legislative pover shall become effective, and the ministerial 
details of its application. See Hampton & Co. v. U.S., 276 U.S. 394, 
407(1928). But the validity of such delegation of authority is to be 
tested by the definiteness of the standards to be aovvlied and the con- 
fining of administrative authority and discretion within the prescribed 
standards. Thus, it is stated in Hamoton & Co. v. U.S., supra, at 409 
in considering the flexible provision of the Tariff Act of 1922: 


"If Congress shall lay dowm by legislative 
act an intelligible principle to which the per- 
son or body authorized to fix such rates is 
directed to conform, such legislative action 
is not a forbidden exercise of legislative power." 


See also Field v. Clerk, 143 U.S. 649, 683 (1892): Union Bridge Cos v- 
U.S., 204 U.S. 364, 366 (1907); Buttfield v. Stranahan, supra, at 496; 
Interstate Commerce Commission v. Goodrich Transit Co., 224 U.S. 194, 
2li4. These citations indicate that when Congress has made an exercise 
of legislative power and confided to executive officers the duty of 
applying the provisions of the statute to bring about the desired result, 
the authority conferred must be confined within standards sufficiently 
definite to exclude the exercise of arbitrary discretion. 


But the question now at issue is not, as in Buttfield v. Stranahan, 
ee whether Congress is giving the head of an executive department the 
authority to exclude imports not conforming to certain requirements, has 
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sufficiently limited the authority to.confine it within the sphere of 
administrative action, but whether. Congress has attempted to give to 
the Secretary of Agriculture the pover to oxclude imports at all. 


(2) 


The Agricultural Adjustment Act 
indicates no intent to authorize the 
Secretary to impose conditions on im 
ports. 


That Congress vas not unmindful of the relation of the operation 
of the Arriculturnl Adjustment Act to import and export situations is 
denonstrnted by Section 15 (e) making provision for compensating taxes 
On imperts, and by Section 17 (a) providing for the refund of the processing 
tax un-n the exportstion of ony product vith respect to which a tax has 
been paid. Moreover, the appropriation made available by Section 12 
(b) "for the expansion cf morkets and removal of surplus agricultural 
products", among other purposes, is not restricted to operations in the 
domestic market but mney ombrace the movenent of domestic surpluses into 
the channels of foreign trade. That Consress, in the enactnent of this 
legislation, vas fully avoare of the hearing of the export trade upon 
the effectustion sf the policy of the Act, is further domonstrated ov 
the declernation in Section 2, poragraph 2, that it is the policy of 
Coneress. 


"To approach such.cquality of purchasing 
pover by gradual correction of the present 
inequalities therein at as rapid a rnte as 
is deemed feasible in viev of the current 
consumptive derand in domestic and foreign 
narkets". 


These explicit references and provisicns tend to negative the construc- 
tion of more genersl lanzuage elsevhere in the Act as designed to subject 
imports to restrictions and conditions not clearly embraced vithin its 
terns. 


The Act mekes no direct prevision for conditioning imports upon 
the conclusion of trade agreements of any character. It is suggested, 
hovever, that Sectian & (5), providing for licenses, furnishes authority 
for subnitting imports cf rye te a systen of pernits ecnditioned upon 
arranzenents for balancing sucn inwerts by a ecrresponding expert to 
the country of shipment of agricultursl corriodities produced in the 
United States. Section 8 (3) avthcrizes the Secretary 


"to issue licenses vermitting processors, 
associnticns of preducers, and others to 
engage in the handling, in the current of 


7 


ant 
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interstate or foreign conmerce, of any 
agricultural commodity or product thereof, 
or any competing commodity or product 
thereof. Such licenses shall be subject 

to such terms and conditions, not in con- 
flict with existing Acts of Congress or 
regulations pursuant thereto, as may be 
necessary to eliminate unfair practices or 
charges that prevent or tend to prevent the 
effectuation of the declered policy and the 
restoration of normal economic conditions 
in the marketing of such commodities or. 
products and the financing thereof." 


Undoubtedly, imrorters of rye as persons engaged in the handling 
of an agricultural conmodity in the current of interstate or foreign com- 
merce are subject to licensing under this section and may be restricted 
in tee conduct of their business in the ways in which persons engaged in 
domestic commerce are restricted. There is nothing in the language of 

he Act, hovever, to support a construction that as dealers in imported 
commodities they may be subjected to regulations different in character 
from those imposed upon dealers in commodities domestically produced. 
Under the broadest construction which may be given the licensing power 
it is at least confined to regulating the conduct of the licensees! 
business |! WEY § necessary to effectuate the declared policy of the Act. 
The proposed scheme is not confined to such regulations but is a Dar- 
gaining device to be used in negotiating favorable trade arrangements 
with foreign countries. As such it does not merely propose to fix 
standards in conformity to which the licensces' business must be con- 
ducted. The scheme contemplates at least the possibility of prohibit- 
ing the licensees from carrying on their business, except in the event 
of favorable trade arrangements, the effectuation of which they will 
probably te wholly incapable of controlling. It is difficult to square 
the general scheme of the Agricultural Adjustment Act with an inter- 
pretation of Section 8 (3) which would authorize the Secretary of Agri- 
culture tothrow in licensees under that section as pawns in negotia-. 
tions for foreign trade arrangements. It may be that such restrictions 
as those contemplated would tend to effectuate the policy of the Act 

by removing agricultural surpluses but the Act does not purport to confer 
upon the Secretary all powers the exercise of which might be helpful in 
effectuating the declared policy. On the contrary, it confers upon the 
Secretary certain enumerated powers to be used to that end. The licens- 
ing power is one of the enumerated powers. The legislative history - 
indicates that it is intended to be confined to the regulation of mar- 
keting by the licensees. 


Thus, the Report of the House Committee on Agriculture describes 
the licensing power in the following torms: 


"As a supplementary power to aid in effectuating the 
declaredpolicy and in making effective the control measures 
taken under the bill, the Secretary of Agriculture is 
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authorized to license processors, associations, pro- 
ducers, and other agencies engaged..in the handling in 
interstate or foreign commerce of baSic agricultural 
commodities or products thereof, or any agricultural 
commodity or product that is competitive therewith in 
domestic or foreign markets ......No.licenses are. re- 
“quired wmmless the Secretary of Agriculture first de- 
termines that there exists. necessity for the exercise’ 
of the licensing provisions with respect. to the market- 
ing agencics or any portion thorvof engaged in handling 
& particular commodity and has pursuant thereto put 
the licensing provisions into effect. The licenses 
are conditioned upon the observations of-such terms 

; as the Secretary may incorporate in the licenses as 
being necessary to eliminate unfair practices or 
charges that prevent or tend to prevent, the effectua-— 
tion of the declared policy and the restoration of 
normal economic conditions in the marketing, or fi- 
nancing thereof, of the commodity or its products." 


The wording of this report indicates even more clearly than 
the language of the Act itself that the licensing feature is de- 
Signed for use, when necessary, to control marketing agencies as 
such, and in respect to the particular commodity which any sucn 
agancy is engonged in handling. The legislative history discloses 
also that the wording of Section 8 (3) was carefully harmonized 
with the wording of 8 (2) which provides for marketing or domestic 
trade agreements and without reference to possible foreign trade 
agreements, 77 Cong. Rec. pp. 3103, Sle2z, 3175. 


In conclusion on this point, it may be stated that neither 
the language of the paragraph providing for licensing, nor the gen- 
eral scheme of powers to be exercised by the Secretary,nor the legis- 
lative history indicstes an intent to confer esuthority to ban imports, 
conditionally or otherwise, or to provide a means of securing trade 
_agreements with foreign governments or with dealers in foreign coun- 
tries. This failure of specific authorizetion, coupled with the com- 
plete absence of eny indication thet the language of the statute was 
intended to embrace the authority. contended for, is sufficient to 
call for a negative conclusion uron the question submitted. Such a 
conclusion is only fortified by the constitutional doubts which would 
attend the delegstion of authority to ben imports, except in accord 
with standards sufficiently definite. to confine the exercise of. the 
authority clearly within the scope of administrative action. 


(3) 


The particularity with which Congress 
hes provided for the regulation of imports 
precludes the possibility of construing the 
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general language of the Agricultural 
Adjustment Act as conferring authority 
for such purpose.. 


In the exercise of its power to collect duties and imports 
and to regulate commerce, Congress has imposed upon imports various 
burdens and restrictions, which have been set forth with great par- 
ticularity in such legislation as the Tariff Act of 1940. It has 
also at various times conferred upon administrative officers author- 
ity, upon certain conditions, to vary these burdens or to prohibit 
altogether the importation of deleterious or inferior goods, as in 
the flexible provision of the Tariff Act or in the Act involved in 
Buttfield v. Stranahay, supra, prohibiting the importing of tea fall- 
ing below standavds to be fixed by the Secretary of the Treasury. 
The specific wording of such statutes in making a delegation of auth- 
ority for the precise purpose sought to be accomplished, and the care- 
ful prescription of the method to be pursued by the administrative 
officers in each case, are indicative of the particularity with which 
Congress has exercised its powers in this field, and have been a fac- 
tor in courtdecisions upholding the delegation. 


Even in the present economic emergency, Congress has not failed 
to deal with great particularity with problems relating to import re- 
strictions. pe 


As has been pointed out, the Agricultural Adjustment Act, as 
originally enacted, contained provisions relating to imports and ex- 
ports at points where the operation of the Act would necessitate ad- 
justments with respect thereto. By the Act commonly know as the 
Costigan-Jones or "Sugar Act" (Pub. No. 213 - 73d Cong.) authority is 
specifically conferred upon the Secretary to forbid processors and 
others from importing sugar in excess of quotas to be fixed by the 
Secretary on the basis of previous importation and current consumption 
requirements. The purpose of taese provisions, equally with the pro- 
vision of Section 8 (3) of the Act for the issuance of licenses, is . 
to effectuate the declared policy of the Act, but the power conferred 
furnishes an additional and specific means of accomplishing, with re- 
spect to one commodity, adjustments of supply and demand consistent 
with the general policy of the Act. . 


Moreover, tne Agricultural Adjustment Act is only one statute 
of many passed to provide the means of economic recovery and adjust- 
ment. Particularly, it is related to the National Industrial Recovery 
Act as part of a common progrem. In Section 3 (e) of that Act provi- 
Sion is made for dealing with imports where they interfere with the 
operation of a code of fair competition and an elaborate procedure is 
required and a limited form of regulation only is permitted. 


Here the President may not act alone, as he does in ordinary 
code matters, but must refer the matter to the United States Tariff 
Commission. This commission has been invested by its organic act 
with jursidiction in matters of foreign trade. The procedure of 
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Section 3.(e) leaves the manner of controlling foreign imports where 
it was in normal times, freed from the more summary procedure in other 
parts of the National Industrial Hecovery Act. In the face of this, 
it is unbelievable tnat Congress intended to have the Secretary exer- 
cise virtual embargo powers under Section 8 (3) of the Agricultural 
Adjustment Act without specific authorization: and without reference 
to the traditional procedure governing regulations of imports. In the 
absence of specific authorization in the Agricultural Adjustment Act 
it is important to consider in implying any such authority that the 
Secretary is an administrator, not normally: having any control over — 
imports, and that, in the case of licenses, ‘no provision for hearing — 
is given. ae 


In the recent amendment to the Tariff Act approved. June l2, 
1934 (Pub. No. 316 - 73d Cong.) giving the President authority to 
enter into foreign trade agreements, Congress has made specific and 
comprehensive provision for the restriction of imports as an incident 
of arrangements to promote the export trade. The power to enter into 
such agreements is conferred upon the President 


"For the purpose of expanding foreign markets for 
the products of the United States (as a means of assist- 
ing in the present emergency in restoring the American 
standard of living, in overcoming domestic unemployment 
and the present economic depression, in increasing the 
purchasing power of the American public, and in estab- 
lishing and maintaining a better relationship among 
various brancnes of, American agriculture, industry, 
mining and commerce) by regulating the admission of 
foreign goods into the United States in accordance with 
the characteristics and needs of various branches of 
American production so that foreign markets will be 
made available to those brancnes of American production 
which require and are capable of developing such outlets 
by affording corresponding market opportunities for 
foreign products in the United States ,..." 


The authority conferred upon the President includes authority: 


"> proclaim such modifications of existing duties 
and other.import restrictions, or such additional in- 
port. restrictions, or such continuance, and for such 
minimum periods, of existing customs or excise treat- 
ment of any article covered by foreign trade azreements, 
as are required or appropriate to carry out any foreign | 
trade agreement that the President has entered into 
hereunder." Section 350 (a) (2) 


It thus appears that authority to enter into trade agreements 
is exclusively vested in the President and is accompanied by authority 
to vary existing import restrictions to the extent necessary to make 
such agreements effective. It is to be observed, however, that the 
President is not authorized to make the importation of any commodity 


i 65 b= 


conditional upon the conclusion of such a trade agreement. The propos- 
al which is the subject of this memorandum would read into the Agri- 
cultural Adjustment Act an authority, delegated to the Secretary of 
Agriculture, through a combination of licenses and permits-to-import 
to make the importation of "any agricultural commodity or product, or 
any competing commodity or product thereof," subject to precisely such 
condition. It is not reasonable in the absence of compelling language. 
in the statute, to conclude that Congress contemplated such disparity 
of treatment with respect to.these and other commodities and products 
with respect to the negotiation of foreign trade agreements, or that 
it intended, in this ‘oné-respect, to divide administrative authority 
with ‘respect to securing such arrangements between the President and 
the Secretary of Agriculture. 


‘Moreover, the Act eutnorizing the President:to enter into trade 
agreements itself illustrates the traditional care with which Congress, 
when providing for the participation of executive agencies in matters 
having to do with imports, specifies the precise occasion and nature 
of such participation. Tinus Section 4 provides that 


"before concluding such agreement the President shall 
seek information ‘and advice with respect thereto from 
the United States Tariff Commission, the Departments 

of State, Agriculture, and Commerce and from such other 
sources as he may deem appropriate." 


Section 4 of the seme Act also provides for public notice of an 
intention to negotiate a foreign trade agreement and for an opportunity 
to interested persons to present their views. It thus snows the same 
regard for the interests of parties affected by import restrictions as 
is snown in Section 3(e.) of the’ National Industrial Recovery Act in 
providing for investigation and hearing before directing that articles 
Shall be permitted entry only upon particular terms and conditions. 

As has been pointed out, sucn provision is totally lacking in the li- 
censing provision of the Agricultural Adjustment Act. 


In conclusion, it is my opinion that the language of Section 
8 63) of the Agricultural Adjustment Act is inappropriate to confer 
upon the Secretary authority, through licenses, to require permits for 
the importation of rye conditioned upon arrangements for the export of 
other commodities to the countries from which imported. Such authority, 
in the absence of a fairly definite prescription of the standard to be 
followed in its exercise, would be open to constitutional objections. 
An interpretation of the Agricultural Adjustment Act as conferring 
such authority is negatived by this possible constitutional defect 
and, by implication, it is further negetived by its inconsistency with 
the authority which Congress has specifically conferred by other legis- 
lation for the control of imports during the emergency period, and 
particularly by the authority conferred upon the President to enter 
into foreign trade agreements. 


Francis M. Shea, 
Chief, Brief and Opinion Section, 
ffice of the General Cowisel. 


No. %9 


USE OF FUNDS FOR LAND POLICY SECTION 


Funds appropriated under Section 12(a) and 12(b) 

of the Agricultural Adjustment Act 

may be used to pay the administrative 
expenses of the Land Policy Section of 
the Agricultural Adjustment Administra- 
tion only in so far as tnat Section is 
engaged in performing, or assisting in 
the performance of, functions authorized 
by the Agricultural Adjustment Act. 


Opinion Section Memorandum No. 116 
Datedguly-11 1954, 


ok 


: 
Py 
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MEMORANDUM TO MR. WARD M. BUCKLES, 
___| DIFECTOR OF FINANCE 


In reply to your memorandum to Mr. Frank, dated June 26, 1934, 
which has been referred to me, I submit my opinion upon the following: 


QUESTION 


May the sum of $100,000,000 appropriated under Section 12 
(a) of the Agricultural Adjustment Act or the proceeds derived from 
all taxes imposed under the Act, and appropriated under Section l2 
(b), be used to pay the administrative expenses of the Land Policy 
section of the Agricultural Adjustment Administration? 


OPINION 


Such funds may be used to pay the administrative expenses 
of the Land Policy Section only in so far as that Section is engaged 
in performing, or assisting in the performance of, functions. author- 
ized by the Agricultural Adjustment Act. 


DISCUSSION 


Section 12 (a) of the Agricultural Adjustment Act appropriates 
the sum of $100,000,000 to be available to the Secretary of Agricul- 
ture "for administrative expenses under this title" and for rental 
and benefit payments. The proceeds of processing taxes are made 
available to the Secretary for expansion of markets, removal of sur- 
plus agricultural products, rental and benefit payments, refunds on 
taxes, and "administrative expenses" in so far as such administrative 
expenses relate to part 2 of the Agricultural Adjustment Act. It is 
sufficiently obviou. from the wording of these clauses that the funds 
in question are only available for the payment of such administrative 
expanses as, in the case of the sum of $100,000,000, are related to 
functions authorized by the Agricultural Adjustment Act, and, in the 
case of processing taxes, are related to purposes under part 2 of the 
Agricultural Adjustment Act. 


Information received from Dr. L. C. Gray, Chief of the Land 
Policy Section, is to the effect that his section has "enong many 
other functions, the duty of planning and managing the purchase end 
leasing of sub-marginal lands to be taken out of cultivation, the 
formulation of plans for the readjustment in size of agricultural 
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holdings and in farm ownership, so that the farms will fit into 

the general agricultural requirements of the particular locality, 
and the formulation of permanent plans for surplus removal and for 

a general readjustment of agriculture." It also appears that the 
Land Policy Section "serves‘ as a liaison agency between the Depart-— 
ment of Agriculture and other Government agencies handling such mat— 
ters as soil erosion, plant purchases, and other matters of great 
importance to agriculture and to the agricultural adjustment program", 
and that. the section cooperates with the National Planning Board, 
and serves aS a coordinating agency within the Department with re- 
spect to land acquisition, land administration, and land planning. 


The mere fact that the functions of tne Land Policy Section 
assist, directly or indirectly, the purposes of the Agricultural 
Adjustment Administration isnot alone sufficient to justify payment 
of its expenses of the funds in question, for, as has been indicated, 
the expenses must relate to functions authorized by the Agricultural 
Adjustment Act. In the absence of a detailed statement of the exact 
functions of the Section, it is impossible at this time to advise 
you finally with respect to any particular functions of the Section. 
It may be suggested that the purcnase and leasing of sub-marginal 
lands, while indirectly resulting in the reduction of agricultural 
surpluses, is possibly not witnin the scope of the phrase "removal 
of surplus agricultural products", as the phraseology of this clause 
suggests the actual purchase end disposition of crop surpluses rather 
than their prevention by the purchase of sub-marginal lands. On the 
other hand "the formulation of permanent plans for surplus removal" 
suggests that the Section is acquiring information and mapping out 
programs wnich will assist in the function sf removing surplus agri- 
cultural products, which is a function authorized by the Agricultural 
Adjustment Act. Administrative expenses for work of this kind may 
properly be paid out of the funds in question. 


I suggest thet, if you desire an opinion upon the question 
wnether any particular administrative expenses of the Land Policy 
Section are payable out of funds appropriated under Section 12, that 
your request be accomprnied by precise statements of the administra- 
tive operations, and the purpose of such operations, and by a memo- 
randum showing that such expenses were incurred in the performance 
of functions authorized by the Agricultural Adjustment Act. 


Frencis: M. Shea 
Chief of Brief and Opinion Section, 
Office of the General Counsel. 


me Ves 
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EMERGENCY APPROPRIATION ACT EXPENDITURES 


FOR FLOOD RELIEF 


Under the Emergency Appropriation Act, Fiscal Year 
1935, appropriating funds “for relief in 
stricken agricultural areas," funds appro- 
priated are not limited to use for drought 
relief but may be used also for flood re- 
lief purposes. 


(A similar opinion under date of July 11, 1934, 
(Opinion Section Memorandum #121) is used 
to support the conclusion that expenditures 
may be made from sucn funds for the purpose 
of moving live stock out of certain flood 
areas.) — 


Opinion Section Memorandum No. 120 
Dated July 11, 1934. 
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July 11, 1934, 


MEMORANDUM TO MR. CHESTER C. DAVIS 


| ames Your memorandum to Mr. Jerome N. Frank, dated July 9, 1934, 
requesting an opinion, has been referred to me, and in accordance 
. therewith, I submit the following: 


QUESTION 


Can money be expended for flood relief purposes 
under the "Emergency Appropriation Act, fiscal year 
1935" which appropriates funds "for relief in stricken 
agricultural areas", or are these funds to be employed 
only for drought relief? ; ; 


OPINION 


Expenditures for flood relief purposes are appro- 
priate under the Act. 


DISCUSSION 


I. 


The Wording of the Act Makes it Clear That Bxpendi- 
tures For Flood Relief are Appropriate. . 


we The pertinent part of the "Emergency Appropriation ACG, Nia S— 
me cal year 1935", herein involved, is as fo.ilows: ; 


"Emergency Relief 


To mcet the cmergency end necessity for relief 
in stricken agricultural areas, to remain available 
until June 30, 1935, $525,000,000, to be allocated 
by the President to supplement the appropriations 
heretofore made for emergency purposes and, in addi- 
tion thereto, for (1) making loans to farmers for, 
and/or (2) the purchase, sale, gift, or other dis- 
position of seed, feed, freight, summer fallowing 
and similar purposes; ... ." 4 | 
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Thus, there nowhere appears a strict limitation of the appro- 
priation to drought relief purposes. The appropriation, rather, is 
"for relief in stricken agricultural areas", It is obvious that an 
Waericul tural area" may be "stricken" by flood so as to require 
"emergency relief" as greatly as areas "stricken" by drought. 


Furthermore, the appropriation is made "to supplement the 
appropriations heretofore made for emergency purposes." The "ap- 
propriations heretofore made"'.seem to be those made by certain Acts 
mentioned in the paragraph directly preceding the paragraph herein 
under consideration, - among them, the Federal Emergency Relief Act 
of 1933. It thus seems that certain "appropriations neretofore made 
for emergency purposes" are supplemented by the appropriation in 
this Act for the purposes of such other legislation, such as the 
Federal Emergency Relief Act of 1933. Because this appropriation 
can also be employed "to supplement" the appropriations for other 
than drought relief Acts, it would indicate that. a limitation to 
drought relief purposes was clearly not contemplated. And the Fed- 
eral Emergency Relief Act of 1933 (48 Stat. 53), - one of the Acts 
for which on appropriation had alrendy been made "for emergency pur- 
poses", - makes the broadest kind of provision for relief expendi- 
tures. It provides that funds shall be made available for "relief 
and work relief". Sect. 4 (a). And it further provides thatyaaas 
decision of the Administrstor as to the purpose of any expenditure 
shall be final.'' Sect. 4(e).: It seems clear, therefore, that the 
Act in question, in making its appropriation also aveilable for such 
wide purposes, cannot reasonably be construed to limit its funds for 
purely drought relicf purposes. 


Still further, however, "in addition" to the supplementing of 
these other appropriations made for emergency purposes, this Act 
nuthorizes such broad activity as making loans or gifts to farmers 
for seed, feed, and freight purposes, and then broadly permits such 
activity for "similar purposes". Such a blanket authorization of 
employment of the appropriated funds would. seem to indicate an in- 
tention to have the funds available for broad, rather than restricted 
purposes. 


If the appropriation "for relief in stricken agricultural 
areas" was meant to be limited only to drought relief, it would have 
been easy for Congress to have so stated. It is true that it 1s 
clear from the text of the Act itself that the drought was a major 
considerntion in appropriating these funds. for the very next para- 
gerepa specifically refers to the drought, stating: 


"If, during the present drought emergency, a 
carrier subject to the Intérstate Commerce Act shall, 
nt the request of any agent of the United States, 
euthorized so to do, establish special rates for tne 
benefit of drought sufferers such a carrier shall 
not be deemed to have violated the Interstate Com- 
merce Act with reference to undue preference or un- 
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just discrimination by reason of the fact that it 
applies such special rates only to those designated 
as drought sufferers by the authorized agents of 
the United States or of any State." (underscoring 
supplied) 


But the fact that the Act fails to restrict, the appropriation to 
drougnt relief, when in closely related sections of the Act the 
drought is specifically considered, is significant. 


A compelling reason for concluding that relief for flood 
purposes is not beyond the scope of the Act is that, as is the case 
with drought, floods present farmers with livestock and feed prob- 
lems. As a matter of fact, the specific kind of relief involved 
there is "relief in connection with livestock and feed." As the 
President stated in his message pertaining to drought relief, "As- 
sistance by the Federal Government is necessary to move feed to 
livestock and livestock to feed." Exactly the same problem is 
present in areas: stricken by flood.’ And the Act specifically pro- 
. vides for relief in connection’ with "feed". The "similar purposes" 
“pravided for in the Act would undoubtedly include livestock relief. 
Furthermore, ‘an Executive Order dated June 23, 1934, allocating 
funds to various agencies pursuant to the provisions of the Act, 
specifically allocates certain funds to the Secretary-of Agriculture 
"for the purchase, sale, gift or otner disposition of seed, feed, 
and livestock and for transportation thereof." 


There is thus.nothing in the wording of the Act.to indicate 
‘that the appropriation is made strictly for drought relief purposes. 


On the other hand, the braod purposes and terms employed therein in- 


dicate that the appropriation can properly be employed for relief 
in agricultural-areas, no matter how "stricken". 
it. 


There is Nothing in the Legislative History of. 
the Act to Compel a Contrary Conclusion. 


j The failure of the Act to specifically limit the appropria- 
tion to "drought" relief purposes, and the plain meaning to be de- 
‘rived from the use of the phrase "stricken agricultural areas" makes 
unnecessary ean inquiry into the legislative intent. For such an in- 
vestigation is only appropriate where, for some reason, the wording 
of tne Act is ambiguous. As the court stated in United States v. 

Goldenberg, 168 Uiseso (1897): 


"The primary and general rule of statutory con- 
struction is that the intent of the lawmaker is to 
‘Me found in the language that,;he has used. He is 
presumed to know the meaning of words * * *," (p. 102) 
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Or as Justice Day stated in United States v. Standard Brewery, 251 
U. S. 210 (1920): a vey 
"Nothing is better settled than that in a con- 
straction of a law its meaning first must be sought 
in the language employed. If that be plain, it. is 
the duty of the courts to enforce tne law as written, 
veeel. ( Deheuagee | | 


But it should be noted at least that there is nothing in the legis- 
lative history of the Act which compels a conclusion contrary to 
the clear meaning of the words Congress employed therein, 


It is true that the history of this particular appropriation, 
and the debates thereon, indicate that Congress primarily had. drought 
relief in mind in providing for this legislation. 


Originally, as the Bill was reported in the House, there was 
no such special appropriation’ of $525,000,000 "for relief in strick- 
en agricultural areas" (Report House Committee on Appropriations, 
73d Congress, Second Session, No. 1879, June «, 1934). It was con- 
templated that the President could draw on unobligated balances of 
the Reconstruction Finance Corporation for expenditures for drought 
purposes. (Congressional Record June 4, 1934, pp. 10753-7). The 
provision first appeared in the Senate Report of the Committee :on 
Appropriations under the label "Drought relief" (Report Senate Com- 
mittee on Appropriations, 73d Congress, 2d Session, No. 1418, p. 4, 
June 6, 1934). Aviramendment was then made’ appropriating $450,000,000, 
-but the broad phrase "for relief of persons in stricken agricultural 
areas" was employed. On June 9, however, President Roosevelt sent 
a message to both houses of Congress asking for $525,000,000 for 
drought relief purposes, the President stating that. this. figure Gad 
been arrived at "after a conference with members of Congress from 
the affected regions" (Congressional Record, June 9, 1934, pp. 
11305, 11315). Whe tentative manner in which the $525,000,000 was 
to be expended was also. set out in the Presidential message. A new 
ancndment was then drafted’ containing. the. additional sums the Presi- 
dent requested, and specifying some of the broad purposes set out 
in his message (See Conference Report No. 2057, House of Representa- | 
tives, 73d Congress, ed Session, June 15, 1934). But this amendment 
still retained the phrase "for relief in stricken agricultural areas!, 
‘All during the Senate debate on this amendment, it was the drought 
that was referred to (Congressional Record, June 15, 1934, pp. 
11980-11986). At onc stage of thé’ debate; Senator Adams. stated 
that the appropriation was inappropriate Federal activity because 
he had once asked Congress for an appropriation for, flood relief in 
his State and his request was denied (See Congressional Record, June 
15, 1934, p. 11985). So that ‘it is-clear that the drought was fore= 
most in tae minds of Congress when they appropriated this money. 


But because the impelling motive for appropriating these funds 
for the relief of "stricken agricultural areas" was undoubtedly the 
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drought, and because the appropriation was made primarily as a re- 
sult of a Presidential message pertaining to the drought, it is not 
therefore necessarily to be concluded that the funds were to be so 
earmarked. There is nothing in the debates which specifically in- 
dicates that the funds cannot be used for purposes other than drought 
relief. Nor does any such intention to make such a strict limita- 
tion appear either in the conference reports or the committee re- 
ports. And, as a matter of fact, Representative Taber specifically 
noted that statements were being made by Congressmen that the 
$525,000,000 "is for relief in the drought areas!. But he pointed 
out to the House that 


"Tt is not specified that way exactly in the Bill. 
It calls for relief in the stricken agricultural 
areas." (Congressional Record, June 16, 1934, 

p. 12369). 


CONCLUSION 


It seems clear from the brvad wording and provisions of the 
Act that agricultural areas stricken in ways other than by drought 
may properly be the recipients of the relief funds appropriated by 
the Act in question, and that there is nothing in the legislative 
history of the Act which compels a different conclusion. 


Francis M. Shea, 
Chief, Brief and Opinion Section, 
Office of the General Counsel. 
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Noe St 
OPERATION OF THE PUERTO RICO COMPANY 


In view of the doubt which may exist as to whether 
or not the Secretary can direct that the 
proceeds of processing taxes bg used to 
repay loans, an opinion of the Comptroller 
General should be obtained before a scheme 
involving such use of the proceeds is pro- 
ceeded with. 


Assuming that the Puerto Rico Company can properly 
act as an agent for the Secretary the 
Secretary can nevertheless in no way bind © 
himself to turn over to the Puerto Rico 
Company future processing tax receipts. 


In the proposed charter of the Puerto Rico Company 
the nowers enumerated are extensive enough 
to carry out the purposes of Section tt) 
of the Agricultural Adjustment Act. 


Opinion Section Memorandum No» 118 
Dated July 12, 1934. 
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Fualy Pian Vaae 


On July 11 you asked the following questions: 


(1) May the Secretary, with the approval of the 
President, direct that the nroceeds of processing taxes 
held in a senarate fund in the name of Puerto Rico under 
Section 15 (f) of the Agricultural Aajustment Act, be 
turned over to "The Puerto Rico Company" to be used to 
repay loans theretofore made:to said company, the pro- 
ceeds of which were expended for the benefit of agricul- 
ture? 


(2) It is contemplated that The Puerto Rico 
Company, as agent of the Secretary, will anticipate 
receipts out of the -roceeds of the processing tax 
on sugar and will expend such monies for the benefit 
of agriculture. The company will anticipate such re- 
ceints by pledging the amount, which the Secretary is 
firmly bound to turn over to the company for a loan 
or loans of money to the corporation, to be exvended, 
and actually expended, by it for the benefit of agri- 
culture in Puerto Rico. 


(3) Does the proposed charter of The Puerto 
Rico Company (heretofore submitted to you) contain the 
powers necessary to permit the company to expend, for 
the purposes of Section 15 (f) of the Act, monies 
turned over to it by the Secretary of Agriculture for 
those vurposes? 


OPINION 


The present oninion is given upon tne assunption that The Puerto 
Rico Company can properly act as an agent for the Secretary in the 
carrying out of these planse In a previous memorandum submitted to you 
the obstacles in the way of using the present proposed comoany have 
been set out and no further considerntion will be given to them here. 


(1) In view of the fact that there may be considerable 
dispute as to whether or not the Secretary can direct that 
the proceeds of processing taxes be used to repay loans, an 
opinion of the Comptroller General would seem to be called 
for before the scheme can proceed safely. Furthermore, the 
weight of argument for either position will change with the 
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factors of the plan and, therefore in the absence of 
more facts, hypothetical situations will have to be 
Mee aaniaes in the giving of an opinion. 


(2) Though the Secretary might say that his 
future policy contemplates the turning over of the 
future processing tax receipts to The Fuerto Rico 
Company, he can in no way bind hiiself to exercise 
his discretion in this manner in the future. In 
other words, no enforceable legal obligation would 
arise to bind the Secretary to. fulfill his presently 
stated policy, and there would seem, therefore, to 
be nothing for The Puerto Rico Company to pledge. 


(3) In the »revious memorandum referred to 
above the effect of the powers granted to The Puerto 
Rico Company upon its availability as an agent for 
the Secretary has been discussed. The »osition taken 
in that memorandum was that the powers are too broad. 
The Charter powers are clearly extensive enough to 
carry out the purposes of Section 15 (f) of the Act. 


DISCUSSION 


(1) Section 15 (e) grants the Secretary of Agriculture the 
power to direct, with the approval of the President, the processing 
tax receipts to be used for the benefit of Puerto Rican agricuiture.e 
The Secretary is given no ower to borrow money to carry out this 
scheme. It is hese two provositionswhich serve as standards in 
debating the question of the propriety of using such processing tax 
recetpts to pay off loans. 


It seems clear thit if the Secretary were to take these 
tax receipts and nay them out for debts already incurred in benefit— 
ting agriculture in Puerto Rico, this would be an improper use. The 
money must be used presently for the benefit of agriculture. The 
fact that other funds have been used for the benefit of agriculture 
and that the Secretrry is paying off the debts incurred in raising 
such funds will not constitute the use of the Secretary's funds for. 

he benefit of agriculture but only for the payment of debts. 


However, it may be that in view of other factors, this 
analysis may not be conclusive. It will be assumed that the purchase 
of lands proposed by tlis scheme is for the benefit of agriculture. 
Therefore, it would seem that if the Secretary were to purchase lands 
woon an installment plan and were to use the future receipts. as they 
@me in, in vaying these installments, tht such future receipts would 
be used for the benefit of senioulrure d 
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Therefore, it also might be argued that if instead of employing 
the installment plan the Secretary were to buy land and subject it to 
mortgages and undertook to pay off. these mortgages, He would be steadily 
acquiring greater and greater interest in this lahd-n pursuance of the 
original scheme. 5 


Furthermore, since the mortgages are likely to be foreclosed 
unless the obligations which they cover are met, the payment of these 
mortgages would be required to avoid destruction of the entire scheme 
which is dependent upon the ownership of the lands. 


The second proposition stated at the beginning of this discus- 
sion, namely, that the Secretary is not empowered to borrow money of- 
fers an answer to these last arguments. Since the Secretary is not em- 
powered to borrow money may he use the device of having The Puerto Rico 
Company borrow money to avoid this prohibition? The fact that his pur- 
Chase plan would require the paying off of the debts of the corporation 
to save the echeme would not changé the relevance of this question, but 
only lead to another one. Is not the whole plan whereby the Secretary 
jeopartizes the scheme by borrowing money improper because of his lack 
of power and can the fact that he has placed himself in such a position 
permit him in the future to use this position as an excuse for spending 
money in saving the plan? 


The fact that the questions stated above may be raised and that 
reasonable men may disagree as to their answers makes an opinion by the 


Comptroller General imperative. 


(2) If the Secretary were to obligate himself to pay over the 
tax receipts received in the future to The Puerto Rico Company, he 
would not be pledging property which he had, but only pdedging his ex- 
ercise of discretion in the future. It is illegal fora Government of- 
ficial vested with authority for the public good, to pledge or bind 
himself in any way or limit the powers granted him. 


Cases in support of this proposition will be found in Edwards 
w. City of Goldsboro, 53 S.B. 652 (N.C. 1906); Martin v. Mayor, 1 Hill 
(N.¥.) 546; Fuller v.Dance,35 Mass. 472. In the first case, the court 
had before it an agreement between a municipality and vrivate indivi- 
duals by which, in return for a sum of money paid to the municipality 
by these individuals, it undertook to locate certain public buildings 
near their vropertye The power to construct such public buildings 
had been granted the municipality by the General Assembly of the State, 
and the municipality had been invested with the discretion in the choice 
of location. The court said on page 653: 


"We take it that any contract by which it 
should be attempted to prevent the city 
authorities from deciding impartially on 

a matter effecting the general welfare 
would be unenforceable. If public trustees 
or officers may, by contract, divest them- 
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powers intrusted Lees ee Heke sa g 
~ well ‘glianate all of them, though by dertiuc 
grees, and thus eventually abdicate the 
exercise of every governmental function. 
Such agreements are, therefore, contrary ee 

to the true principles upon which: society 
is founded and subversive of all well-re- 
gulated government.!! ms 


(3) It is difficult to elaborate on the opinion rendered ir 
answer to the third question. A reading of the charter of The P 
Rico Company has failed to reveal. any want of ‘power to Corea out 
of the purposes specified in Section 15 (f) | 


‘Francis ne Shea, 
Chief of Brief and Opinion Section, 
Office of the General Counsel. | 


AUTOMOBILE TRANSPORTATION AND AUTOMOBILE PURCHASE 


Funds allocated under the Emergency Appropriation Act, 
Fiscal Year 1935, may not be used for the 
purchase of passenger automobiles to be 
used in connection with the purchase of 
seeds, at least in the absence of express 
direction by the President. 


Employees of the Department of Agriculture while on 
travel status may hire passenger automobiles 
for special trips to reach points inaccessible 
by common carrier, and may contract to pay for 
such transportation by trip, milk, hour, or day. 


Under certain circumstances, employees may be reimbursed 
for expenses incurred in the use of their own 
automobiles while traveling on official busi- 
Ne€SSe 


Contracts may be made with persons, not employees of 
the Department of Agriculture, for specific 
services in connection with the sampling, in- 
spection, and purchase of seeds. 


Although funds allocated under the Emergency Appropri-~- 
ation Act for the purchase of seeds may not 
be used for the purchase of automobiles pri- 
marily designed for carrying passengers, they 
may be used for the purchase of trucks, and 
the use of such trucks for carrying passen- 
gers is not prohibited by 38 Stat. 508 (5 
Ure sche. See. 764% 


(Opinions also have been given to the effect that (1) 
funds allocated to the Bureau of Animal In- 
dustry from the appropriation to enable the 
Secretary of Agriculture to carry out the pur- 
poses of the Jones-Connally (Gattle) Act are 
not available for the purchase of passenger 
automobiles, and (2) that funds appropriated 
by the Agricultural Adjustment Act are avail- 
able for the turchase of light delivery trucks. 
Opinion Section Memoranda Numbers 126 and 130) 


Opinion Section Memorandum No. 119 
Dated July 13, 1934, and 
Supplement thereto dated July 16, 1934 
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July. 13, 1934. 


COMMODITIES PURCHASE SECTION 


ay In reply to your memorandum of July 7, I submit my opinion 
upon the folloving: 


QUESTIONS 


(1) “hen automobile transnortation is necessary in 
connection with the purchase of seeds with funds 
allocated under the Emergency Appropriation Act, 
fiscal year 1935, may automobiles be purchased, 
with or without the formality of public bidding? 


(2) If such purchase is not authorized, what arrange- 
ments can legally be made for necessary automobile 
transportation? 


OPINION 


(1) Such funds may not be used for the purchase of 
passenger automobiles, at least in the absence of 
express direction by the President. 


(2) Employees of the Burean of Agriculture while on 
travel status may hire passenger automobiles for 
special trips to reach points inaccessible by 
common carrier, and may contract to pay for such 
transportation by trip, mile, hour, or daze 


(2) Under certain circumstances, employees may be re- 
imbursed for expenses incurred in the use of their 
own nutomobiles while traveling on official business. 


(4) Contracts may be made with persons, not employees 
of the Department of Agriculture, for specific 
services in connection with the sampling, inspec- 
tion, and purchase of seeds. 


(1) 


Such funds may not be used for the 
purchase of passenger automobiles, 
at least in the absence of express 
direction by the President. 


The Act of July 16, 1914, 38 Stat. 454, at 508, Sec. 5 (5 USi0hs, 
Section 78) provides that no expenditure can be made from any appropriation 
for the purchase of any passenger-carrying vehicle unless specifically 
autiorized by lav. It reads as follows: 
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"No appropriation.made in any Act shall be available 
for the purchase of any motor—propelled or horse-drawn 
passenger-carrying vehicle for the service of any of the 
executive departments or other Government establishments, 
or any branch of the Government service, unless specific 
authority is given therefor. There shall not be expended 
out of any appropriation made by Congress any sum for 
purchase, maintenance, répair, or operation of motor= 
propelled or horse-drawn passenger—carrying vehicles for 
any branch of the pnublic service of the United States 
unless the samé is specifically authorized by law. In 
the estimates for each fiscal year there shall be submitted 
in detail estimates for such necessary appropriatténs: as 
are intended to be used for purchase, maintenance, repaif, 
or operation of all motor—-propelled or horse-drawn vassenger- 
carrying veniclés, specifying the sums required, the nublic 
purposes for which said vehicles are intended, and the 
officials or empleoyeesoy whom the same are to be used.!! 


The terms of this statute, covering as it does all appropriations 
made by.Congress for any branch of the public service, are comprehensive, 
and must bar the-purchase of automobiles with funds appropriated by the 
imerzency Appropriation Act, unless Congress has acted to except such 
funds from the prohibitions of the statute. 


The Emergency Appropriation Act, fiscal year 1925, appropriates 
$525,000,000 ."to be allocated by the President to Siig poor Pen the appro- 
priations heretofore made. for emergency purvoses and in addition thereto 
for (i)im making leans to farmers for, andfor ( (2) the purchase, sale, gift, 
or other disposition of seed, feed, freight, summer fallowing and similar 
parvoses." The particul&sr funds now in question represent an allocation 
to the Sc ecretary "for the purchase, sale, gift, or other disposition of 
seed, feed, and livestock, and for transnvortation thereof," this alloca- 
tion having been made by Executive Order No: 6747, dated Ta 25, 1934 
The murchase of passenger eutomobiles is clearly not within the enumer- 
ated purposes for which these funds have been made available. 


The bas further provides that 


. vaeeeexpenditures hereunder and the manner in 
‘Which. they shall be incurred, allowed, and paid, 
“Shall be cetermined by the President, and may 

pclae expenditures for personal services and 
rent in the District of Columbia:and elsewhere 
end for printing and binding and may be made 
without regard to provisions of section 3709 of 
the Revised Statutes." 


It is apparent that the expenditures here provided for mist in- 
cluce the necessary means of accomplishing the designated purpose, unless 
sucn meons are otherwise provided, and Congress has acted to remove the 
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means which may be employed from certain restrictions which ordinarily 
govern tho expenditure of nublic funds. Thus it is provided that the’ 
expencitures "may include expenditures for personal services .ond rent in 
tae District of Columbia," thereby lifting the restriction contnined in 
40 U.S.C.A. Soction 64, and also "far printing and binding," thereby 
lifting the rectriction contained in 31 Wen el Section 588. It is 
furtrer provided thet expenditures nay be mode without regard to the 
provisions cf Section 3709 of the Revised Statutes (41 U.S.C.4., Section 
5) which is the statute requiring public bidding for government pur 
chases. These exnress exemptions negative any inference that Congress 
by otner and‘merely generol langurge intended’ to permit other forms of 
expenciture specifically prohibited by statute. 


The mere fact thet the aporopriation is to be used for purposes 
Of an emergency nature, end that. there may be urgent need for the vur- 
chase of automobiles in carrying out the duties imposed, does not serve 
to modify or repeal the prohibition contained in 38 Stat. 508... This 
was tre conclusion of the Comntroller General in passing upon a-.proposal 
for the murchase 6f cars from the allotment of National Industrial 
Recovery Act funds for the expense of oil regulation. 13 C.G. 226 
(Feb. 20, 1934); The Comptroller said: 


"While the appropriation was made in broad 
terms for the purpose of carrying into effect the 
provisions of the National Industrial Recovery Act 
and for each and every object thereof, to be expended 
in the discretion and under the direction of the 
President, it is not to be assumed it was intended 
to be used for expenditures specifically prohibited 


"Me Act of July 16, 1914, supra, vests no dis-— 
cretion in either administrative or accounting officers 
and, necessarily, must be given effect even though it 
may not be considered conducive to the best results.!! 


Subsequent to this decision of the Comptroller, the President, by 
dxecitive. Order No. 6660, dated March 27, 1934, authorized: © 


"the heads of all.emergency agencies established under 
the authority of the said National Industrial Recovery 
Act and operating under funds allocated to them by the 
President from the eppropriation for national industrial 
recovery contained in the said Fourth Deficiency Act, 
together with the heads of all executive departments and 
other independent. establishments insofar as they. operate 

‘under funds so allocated.* * * to make such expenditures 

FO OS they may. deem necessary to effectuate the pur- 
poses for which the said funds are allocated....! 
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In this order the purchase and maintenance of motor—propelled 
passenger-carrying vehicles was expressly authorized. The Comptroller 
Goneral has passed upon the effect of this Executive Order in respect 
to a subsequent proposal for the purchase of a passenger-carrying auto 
mobile by the Federal Alcohol Control Administration. Decision of 
June 23, 1°34 - A-56143. .He thus advised the Director of that Admin- 
istration: . on 


"Sxecutive Order No. 6660 of March 27, 1934, authorizes 
emergency a agencies. operating from funds allocated from 
the approvviation made by the Fourth Deficiency Act of 
June 16, 1933, for the purposes of the National Industrial 
Recovery Act of that date, to utilize such funds for the , 
ourchase, operstion and maintenance of passenger-—carrying 
vehicles notwithstanding the prohibition contained in the 
act of July 16, 1914, supra, when deemed necessary by the 
head of the particular agency. to effectuate the purmses 
for which said funds were allocated. Accordingly, if you 
now svecifically determine that »urchase of the vehicle 
in question is necessary to ‘effectuate the purroses’ for 
which the moneys were allocated to your Administration 
and such determination is filed in this office with the 
vouchers making payment, objection to such purchase by 
this \ office will be unnecessary if made .subject to. the ; , 
statutory limitation as to price and the requirements of 
Section 3709, Revised Statutes, with respect to advertis-— 
ing, 8tce!! 


Hxecutive Order No. 6660 does not, of course, authorize the 
purchase of automobiles with the funds now in question because they are 
not alloceted from the appropriation for national industrial recovery 
made in the Fowth Deficiency Act. The question arises, however, 
waether the purchase of automobiles from funds allocated:from tne anpro- 
priation made for relief purposes by the Emergency Appropriation Act, 
fiscal year re may not be hea there led by ‘an Executive Order issued 
for such purpose 


The Deficiency #opropriation Act of June 16, 1933, provides that 
the appropriation mde "for the purpose of carrying into effect 
the provisions" of the National Industrial Recovery Aet and the Act of 
iarch %1, 1933, for the relief of unemployment shall "be. expended in’ the 
Ciscretion and under the direction of the President. Wo specific pro- 
vision is made for relieving such expenditure: from the restriction of 
Stntutes specifically prohibiting expenditures for: the purchase of 
qitomobiles, etc., except thnt, as to the amount made available to the. 
Tennessee Valley Authority, expenditures for automobiles and numerous 
other vurposes are enumernted and .authorizede 


The language conferring. authority: on the President to determine 
exnencitures for emergency relief. under the. Emergancy Appnopr aa Act, 
fiscal year 1935, is not less broad. It reads: 


i 
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"Expenditures hereunder and the manner in which they 
shall be incurred, allowed, and paid shall be deter- 
mined by the President." 


-In the absence of express directions by the President, the Secre- 
tary, in making expenditures from the amounts allotted to him, cannot be 
regarded as authorized to meke expenditures for purposes expressly pro- 
hibited by a general statute unless such purposes are within the express 
exceotions made by the Emergency Appropriation Act itself. The author- 
lty given to the President, however, to determine "expenditures hereunder, |! 
is complete. The express provision for certain expenditures otherwise 
‘prohibited would seem not to imply a limitation on the exercise of the 
“auvsority of the President to dircct whatever expenditures he may deter- 
mine to-be needful, but only to imply a limitation upon the administra- 
tive officers to whom the funds are allocnted to make expenditure for 
any purpose generally prohibited,,and,not excepted by the Act, in the 
absence of such direction by the President. 


There are, however, ways by which necessary arrangements can be 
made for automobile passenger transportation which would appear adequate 
‘for the present occasion, which require no express authorization by the 
President and which are not subject to the doubts which attend the 
correct construction of the provisions of the BEnergency Appropriation 
Act. 


G2) 


Employees of the Bureau of Agriculture 


While in a travel status my hire passenger 
automobiles for special trins to reach 
points inaccessible by common carricr, and 
may contract to vay for such transportation 
by trip, mile, hour or’ day. 


The prohibitions of the Act of July-16, 1914; 18 Stat. 508 are 
directed only agninst the "purchase, maintenance, repair, or operation! 
“of automobiles and other passenger vehicles. 


This is interpreted to preclude the hire of an automobile for 
use by an employee in or about his official station, whether for a 
continuous period with a driver or for any period without a driver and 
under the custody and control of the employee.h'C.G. 182 (1925). When 
transnortation is necessary for specific occasions by employees on a 
travel status and other means of transportation are not available, the 
hiring of automobiles or automobile transportation is not prohibited. 
The conditions under which such arrangement may be made, and the terms 
of such hiring, are fully set forth in 4 C.G. 836, in passing upon the 
allowence of travel expenses of federal prohibition agents, including 
terms of automobile hire: tame Tea 
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"mo authorize the hire of an automobile as an item 
of traveling expense, it must apnear that the charge is 
incurred in actual travel upon the public business; and 
where agents secure such a vehicle intermittently for a 
trip or a day, such hiring, under the circumstances 
stated in the paragraph last quoted herein, supra, is a 
valid charge upon the appropriation available for travel- 
ing expenses. There, however, such hiring is continuous 
over an extended definite veriod without reference to 
particular trips, as in this case, and particularly umder 
an agreement which places the machine. in the custody of 
the Government officer or employee, such continuous pos- 
session and continuous availability confers all the nec- 
essary benefits derived from temporary ownership, and such 
arrangement is in contravention of the prohibition against 
the use of approoriations for the purchase, maintenance, 
or operation of motor—provelled passenger-carrying vehicles, 
as stipulated in the act of July 16, 1914, 38 Stat. 508. 
It was held in 22 Comp. Dece 188, that where a vehicle is 
rented for the public purposes for any definite or indef- 
inite period of time, and nasses into the control and 
continuous overation of Government agencies, as distin- 
guished from hiring for a trip, there is acquired a 
temporary possession and right of property therein, and 
it is for the time being and for the purnose of the appro- 
voriation acts a Government vehicle, ‘as much so as if it 
had been purchased and owned by the Government.! 


"The appropriation to which the rental of this auto- 
mobile is propsed to be charged, 'Enforcement of narcotic 
and netional prohibition acts (Internal Revenue), 1925,' 
does not svecifically provide for the vurchasc, operation 
or maintenance of motor—-propelled passenger-carrying 
vehicles. Therefore said approprintion may be used for 
the hire of an automobile only as a means of accomplish- 
ing specifica trevel necessary in ‘the performance of 
official duty where other means of transportation are 
not avoilable. See 24 Comp. Dec. 189; 2 Comp. Gen. 693. 
“nen the hiring of an automobile is shown to be necessary 
under such circumstances, the rate of such hiring may 
be by the mile, by the hour, or by the day, as the inter— 
ests of the Government moy réecuire, ‘and when ‘the necessity 
for such hirines is frequent it would: be proper, after 
advertising. for bids for ‘such service, to enter into a 
contrect for such service ns may be required throughout 
the fiscel year, payment, to be mode only for such time 
ns the vehicle is actually required on officiel trips. 

If the needs of the service require: a more general: hiring 
o=nas for a period of 60. days, as: in the ‘case here under 
consideration, where thé vehicle is placed at the disposal 
of the officer or employee at his station to be used if . 
and when needed--the matter is for presentation to the. 
Congress with a view to obtaining specific authority to 
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use the appropriation for such specific purpose or for 
the general purpose of purchase maintenance, and oper- 
ation of motor—-propelled passenger-carrying vehicles, as 
in the case of many other services." 


It is to be noted that the Comptroller in the above decision 
refers to the need of advertising for bids wnder certain circumstances. 
There cen be no necessity of public bidding in the present case since 
the amergency Appropriation Act provides specifically that expenditures 
"may be made without regard to the provisions of section 3709 of the 
Revised Statrtes.'" 


See, further, Regulations of the U. S. Department of Agriculture, 
33 (3), on the subject of Travel Expenses. 


(3) 


Under certain circumstances employees 
may _ be reimbursed for expenses incurred 
in the use of their own automobiles 
while traveling on official business. 


The Act of February 14, 1931, 46 Stat. 1103 (5 U.S.C.A., Section 
73 (a)) provides as follovs: 


"A civilian officer or employee engaged in necessary 
travel on official business avay from his designated 
post of duty may be paid, in lieu of actual expenses 
of transportation, under regulations to be prescribed 
by the President, not to exceed 3 cents per mile for 
the use of his own motor cycle or 7 cents per mile for 
the use of his own automobile for such transportation, 
whenever such mode of travel has been previously 
authorized and payment on such mileage basis.is more 
economical and advantageous to the United States." 


Sce also Regulations of the. Department of Agriculture, 33 (k). 


(4) 


Contracts may be made with persons, not 
employees of the Department of Agriculture, 
for specific services in connection with 
he sampling, insvection, and-purchase of 


ee 


seeds. 


As an additional possibility, it is suggested that special con- 
tracts may be entered into for specific services in connection with the 
sanplins, inspection and purchase of seeds, in such manner that the person 
contracting to render the service will not become an employee of the 
Government but will act as an independent contractor only. Such arrange- 
ments may require the furnishing by the contractor of necessary equipment 
anc. incidental service, including automobiles or automobile transportation. 
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Unless expressly limited, a duty imposed by a statute implies 
authority to enter into contracts of every nature appropriate to its 
execution. See U.S. v. Tingey, 5 Pet. 114, 127 (1831). Such contracts 
may include contracts for personal services in connection with particular 
transactions. Sce 21 Op. Atty. Gen. 1, 2 (1893) (implied authority to 
contract with informants to supply informstion of frauds practiced on 

he Government in equipment purchases); 15 Comp. Dec. 757, 762 (1909) 
(implied authority to contract for attendance of expert witnesses). 


Such employment for a specific and limited service does not con— 
stitute the person engaged an employee of the United States within the 
usual meaning of that term, and especially not within the meaning of the 
term as used in statutes relating te the personnel and internal adminis— 
tration of executive departments. Thus, expert witnesses cannot be 
regarded as employees or officers within the meaning of Rev. Stat. 2687 
fixing the maximum compensation for officers and employees, md they 
may therefore be paid from a fund»for«"general expenses." 28 Atty. Gen. 
75 (1909). In this opinion the Attorney General quoted the following 
lansunge from Louisville, Evansville & St. Louis Railroad Co. v. Wilson, 
138 U.S. 501, 605 (1891), involving: the claim of an attorney acting for 
the receiver to the priority status accorded employees ina receivership 
settlement: 


"The terms 'officers' and ‘employees! both, alike, refer 
to those in regular and continual service. Within the 
ordinary acceptation of the terms, one who is engaged to 
render service in a particular transaction is neither an 
officer nor an employee. They imply continuity of service, 
ond exclude those employed for a special and single trans- 
ection. An attorney of an individual, retained for a single 
suit, is not his employee. It is true, he has engaged to 
render services; but his engagement is rather that of a con— ‘ 
tractor than that of an employee." 


See also Auffmordt v. Hedden, 137 U.S. 310, 326 (1890); U.S. 


ve. Germaine, 99 U.S. 508, 510-511 (1878)... } ; 
sho ltd et 

If, therefore, contracts are made with individuals not in Govern- : 

ment employ for the rendition of specific md limited services in the im ; 
spection and purchase of seeds, and if such service is performed as an f 


independent contractor and not on a salary basis or subject to general 
Supervision, such individuals will not by reason theresf£ become employees ; 
of the Government. The terms of such contracts may accordingly be made c 


without regard to the statutes prohibiting the use of general appropria- ¢ 
tions for the purchase, maintenance and operation of automobiles or | 
limiting the travel allowances of Government employees. iN 


Francis.M...Shea, . | 
Chief, Brief and Opinion Section, 
Office of the General Counsel. 
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July 16, 1934. 


SUPPLEMENT TO MEMORANDUM OF JULY 13, 1934 


TQ PHILIP G. MURPHY, CHIEF 


$e 


COMMODITIES PURCHASE SECTION 


Although funds allocated under the Emergency Appropriation 
Act for the purchase of seeds may not be used for the purchase of 
automobiles primarily designed for carrying passengers, they may 
be used for the purchase of trucks. and tne use of such tracks for 
ns passengers is not pronibited by 38 Stat. 508 (5 U.S.CeA., 
ec. 78). 


As stated by the Comptroller in 8 Comp. Gen. 636 (1929), in 
construing 38 Stat. 508: 


tthe term passenger-carrying venicle as used in said 
statute includes all vehicles designed and constructed 
primarily for carrying passengers regardless of the use 
to which they may be put." 


Thus trucks, even though equipped after their purchase with seats 
suitable for the accommodation of passengers, are not. to’ be regard- 
ed as passenger-carrying vehicles within the meaning of the statute. 
This was so ruled by the Comptroller General in 2 Comp. Gen. 574 
(1923), in passing upon a proposal for the purchase by the Commis - 
sioner of Indian affairs of surplus army trucks which it was pro- 
posed to fit up with seats in order to transport Indian youths to 
places of employment. 


| The Comptroller has also approved the purchase of a Ford 
truck with passenger and freignt body to contain, in addition to 

the front seat, two seats running the full length of the body, to 

be used by the Weather Bureau primarily for the purpose of hauling 
supplies. 3 Comp. Gen. 900 (1924). The Comptroller relied on the 
fact that the description and photographs of the automobiles indi- 
cated that they were "constructed for use primarily in the hauling 
of supplies and ecuipment" and also that such was the primary use 
for which the vehicles were to be purchased, the carrying of passen- 
gers being only incidental. 


Tat it is the use for which the automobile was primarily de- 
signed and manufactured which determines the propriety of the pur- 
chase is indicated by 8 Comp. Gen. 656 (1929). This involved a 
proposal to buy (1) a roadster with a slip-on body or (2) a de luxe 
delivery car. The purpose of the purchase in either case was to 
transport repair men with a limited quantity of repair equipment 
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to various points in coast guard districts for emergent repair of 
Government telepnone lines. The Comptroller disapproved the pur- 


chase of a roadster, stating: 


"The fact that the vehicles are so constructed that 
they may be used for the transport of repair material, 
tools, testing equipment, etc., by attaching a slip-on 
body does not authorize considering them as other than 
passenger-carrying vehicles, the slip-on body Pee an 
accessory and not an integral part of the vehicle." 


Tne purchase of the de luxe delivery car was approved because 


"while it is designed to resemble a passenger-carrying 
vehicle and to carry at least one passenger in addi- 
tion to the driver, it is not designed and constructed 
for use primarily as a passenger-carrying vehicle with- 
in the term as used in the said act of July 16, 1914 

He i ok Ol 


In a decision addressed to the Secretary of Agriculture, dated 

April 28, 1931, (A-36376) the Comptroller disapproved of the purchase 
of a light delivery truck to be used principally in transporting 
materials from the department shops, but also to be used twice a 
month aS a convoy car to the eutomobile trensporting pay roll cash. 
The specification called for a light auto delivery truck and did not 
call for other seats than the driver's seat. The manufacturer's 
description, however, showed two seats behind the driver's seat. 
(The Comptroller disapproved the purchase in spite of the assurance 
that the rear seats would not be furnished on the delivered car and 
that if on the convoy trips additional guards were required, a cross 
board would be provided from the department's stock. The decision 
was on the ground that the vehicle was designed and’ constructed pri- 
marily for use in carrying passengers. 


That the test is primarily the character of the vehicle at 
the time of purchase is also indicated in 21 Comp. Dec. 116 (1914): 


"The prohibition of the statute. is tian 3 pur- ~ 
cnase of passenger-—carrying vehicles. The distinction 
between a passenger-carrying and a freight-carrying 
motor-propelled vehicle is the same as. the distinction — 
between a wagon, aS commonly understood, and a carriage — 
horse-drawn. The statute deals with the character of ~ 
the venicle. A slight change, not destroying its char- 
acter aS a passenger-carrying vehicle, would not exempt 
the vehicle from the prohibition of the statute. * * * 


"While the statute does not prohibit the carrying 
of a passenger in a motor- ‘propelled or horse -drawn ve- 
hicle constructed for nandling freight, the statute 
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does prohibit the purchase of a motor car constructed 
for the purpose of carrying passengers, and a change 
in sucn a vehicle to adapt it to the carrying also of 
small quantities of tools and materials or for other 
light express and trucking work does not affect its 
efficiency as a passenger-carrying car nor change its 
Character as such." 


In view of the above decisions, it is my opinion that funds 
allocated for the purchase of seeds are available, when necessary 
for carrying out the purpose of the allotment, for the purcnase of 
trucks primarily designed for carrying freight. The fact that such 
trucks may be used for transporting passengers does not alter the 
character of the vehicles themselves. As stated in 2 Comp. Gen. 573, 
575; 


"The trucks here under consideration, even when 
equipped with seats as hereinbefore indicated, are 
not to be regarded as passenger-carrying vehicles 
within the meaning of the provisions of Section 5 
of the act of July 16, 1914, or the provision last 
above quoted from the act of May 24, 1922." 


Since trucks when so used are not in the category of "passenger- 
Carrying vehicles," the expenditure of funds for their operation 
and maintenance is also outside the prohibition of 38 Stat. 508. 


It is further my opinion that the purchase of trucks for the 
purpose indicated is not within the provisions of Section 3 (a) of 
the appropriation ge% for the Treasury and Post Office Departments 
for the fiscal year ending June 30, 1935, (Public 123 - 73rd Cong.) 
which limits the amount whicn can be expended for the purchase of 
any motor—propelled passenger-carrying vehicle" to $750. No reason 
appears for interpreting "motor-—propelled passenger-carrying vehicle" 
as used in this act in any different sense from that in which it is 
used in 38 Stat. 508. A similar provision was included in the Trea- 
Sury appropriation act for the preceding fiscal year (47 Stat. 1513), 
and the Comptroller, in dealing with this limitation in connection 
Witn the provisions of 38 Stat. 508, has apparently treated the phrase 
"motor-propelled passenger-carrying vehicle" as used in the same 
sense in both statutes. See Comptroller General's decision A-533%1, 
Gated Feb. 20, 19384. 


Francis M. Snea, 


Chief of the Brief and Opinion Section; 
Office of the General Counsel. 
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No. 88 
BENEFIT PAYMENT TO INSANE PAYER 


In the case of a cotton benefit contract 
entered into with a resident of 

the State of Louisiana, who, after 
performance of the contract, has 
been adjudged insane, no payment 
should be made by the Government 
to any party other than one duly 
designated by a court as a repre- 
sentative for the incompetent 
payee. 


Ovinion Section Memorandum No. 122 
Dated July 13, 1934. 


ve 


i 
F 


July 13, 1934 


oa 


WEMORANDUM TO MR. BUCKIRS 


Your inquiry of June 9th addressed to. Mr. Frank regarding the 
malin of payment on rental..and benefit checks where the payee hag 
been declared insane has beon referred to me for an opinion which I 
submit herewith. . x a 


* "|. QPINION 


The Government should not pay the... + 
$36.00 due under the cotton benefit 
contract to any party: other than one 
duly designated by a.court. as repre- 
sentative for the incompetent payee, . 
Artmer Copes. 


\ 
i 


SLATEMENT OF FACTS 


Artmer Copes of Chaiborne County, Lovisiana, OM JULY) Syn LISS oe 
Signed an offer to enter into a cotton benefit contract under tne 1933 
cotton plow-up campaign. The offer was accepted. py the Secretary of 
Agriculture and the contract is now listed as 74-14-221 with Artmer : 
Copes being designated as the payee. On Angust 10, 1933, the producer's 
certificate of performance was filed and on October 12 a cheek for the 
amount of $36.00 was made payable to Aytmer Copes. The check was,-how..~ 
ever, returned by Brodie Fugh, County Agent, to W. R.. Fuchs, Disbursing 
Agent for the Demrtment of Agriculture, for the reason that Copes had 
been acjudged insane on September 4 and confined in an insane asylum 
at Pineville, Louisiana. Abbie Copes, wife of the payee named in the 
benefit check, now desires to be substituted as payee and states. that 
@ guardian will not be appointed for-Artmer Copes due to the fact thot 
the orocedure necessary to obtain an appointment of a guardian for an 
insrne »verson vill cost approximately $125.00. ‘There is apparently no 
need for the appointment of a guardian for Artmer Copes -apart from, the 
handling of the $36.00 due under the cotton benefit contract. The ques- 
tion thus presents itself whether payment of the money due wnder. the 
benefit contract may be made to any party other than a representative 
duly appointed by a court to act for the incompetent Artmer Copes. 


ts There is no authority whereb ayment of money due under a benefit 
SASS : 


contract can be made to any party other than the payee named therein 
Or a duly appointed representative of the payee. 


Neither the Agricultural Adjustment Act nor the cotton benefit. 
contract nor the regulations issued in connection therewith sanction the 
paying of money due an insane payee under a cotton benefit contract to 
any party excent a duly appointed representative of the incompetent per-. 
son. 0, the other hand, the laws of Louisiana, the domicile of .the. payee 
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eS 


Artmer Copes, clearly contemplate the appointment of a guardian or cu- | 
rator to handle the estate of an incompetent person. Article 31 of the 
Louisiana. Civil Code provides: 


"Persons of insane mind are. those.who do 

not enjoy the exércise and use of reason, 
after they have arrived at the age at which 
they ought, according to nature, to posscss. 
it, whotheor the defect: results from. nature 

or accident. This defect disqualifies those. 
who are subject to it, from contracting any 
species of engagement, or from managing their 
own estates, which are for this reason placed 
under the direction of ©”: curators." 


Article 32 of the Code declares: 


"Persons who, by reason of infirmities are_ 
incapable of managing their own affairs, 
have their persons and estates placed under 
the direction of curators." 


See, also Articles 389, 2145 and 2147 of the Code which show that pay=” 
ment to a party wider legal disability is not valid and indicate that 
payment must be made to a curator duly appointed by court order. I amy, 
therefore, of the opinion that the Government should not make payment 
of the $26.00 in question until a curator is appointed for Artmer Copes 
or until he is adjudged sane. 


ees rocedure in L,uisiana for the appointment of a curator 
for an insane person. e 


The reason presented for the frilure to have a curator appointed 
for Artmer Copesis/that the procedure necessary to obtain such appoint- | 
ment costs approximately $125.00. If this estimate be correct, it would 
obviously be unwise to have a curator appointed since apparently Artmer 
Coves possesses né estate other than the $36.00 due under’ the benefit... 
payment contract. An investigation of the statutesof Tiouisiana dealing ... 
vith the appointment of a curator indicates that the procedure ‘is some= » 
what more elaborate than that found in most jurisdictions. However, it. | 
is doubtful whether in the present instance the cost will amount to any~. 
taine approaching the figure of $125.00 and there is a possibility that 
a curator can bé appointed at.a.cost less than $36.00. Thus, I have. .- 
deemed it advisable to set forth a brief summary of the pertinent Tours os 
isiana Civil Code provisions. Initially, however, it should be noted - 
that there is a distinction between the procedure for the commitment of 
a party to an insane asylum and the procedure for the appointment of a. 


curator to manage the estate of an insane verty.. The section 3838 of eee 4 
the Louisiana General Statutes making vrovision for the commitment of a... ~ 

party to an insane asylum has no connection with the vrovisions relat- S. a 
ing to the appointment of a guardian for an incompetent person. Oliver te 


3. Terrell, 152 La. 662, 94 So. 152.(1922); State ex rel. v. Ford, 164. 
La. 149, 113 So. 798 (192'7)..- 
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The Louisiana Civil Codo beginning at Article 389 provides the 
steps to be followed for the obtaining of a curator for an insane person. 
Articles 390 and 391 of the Code designate the parties who may file a 
petition of interdiction. The designated parties include among their 
number the wife of the person against whom an interdiction is sought. 
Article 392 provides that every interdiction shall be »ronounced by the 
competent judge of the domicile or residence of the person to be inter-— 
dicted. The insanity of the party against whom the petition of inter- 
diction is filed mst be proved to the satisfaction of the Judge accord- 
ing to Article 893 which also provides that the proof may be established 
by either written or oral evidence. The last cited article, moreover, 
provides that the judge may call in experts or others to examine the al- 
leged incompetent person. Article 397 provides that on every petition 
for interdiction the cost shall be paid out of the estate of the defend- 
ant, if he be interdicted, and by the petitioner, if the interdiction 
prayed for shall not be pronounced. After the judgment of interdiction 
has been rendered, Article 404 of the Code mazes it compulsory upon the 
judge of the court rendering the judgment to appoint, upon the recom 
mendation of a family meeting, a curator to handle the estate of the 
party adjudged insane. If a wife ig appointed curatrix of her husband, 
Article 413 of the Code relieves her of the burden of furnishing bond. 


Inasmuch as Artmer Cores has been adjudged insane and has been 
committed to an insane asylum, a petition for interdiction setting forth 
these facts would seemingly be sufficient to prove to the satisfaction 
of the court that a curator should be appointed to handle the Copes! 
estate. It does not appear that this procedure would involve the oute 
lay of much money. The usual cost incident to the summoning of experts 
Obviously would not be incurred in the present instance. Moreover, if 
tne wife, Abbie Copes, obtain appointment as curatrix it would not 
be necessary for her to furnish bond. For these reasons, I am of the 
OoPinion that a further investigation should be made regarding the 
correctness of the statement that it would cost approximately $125.00 
to have » curator appointed for Artmer Copes. 


Francis M. Shea, 
Chief, Brief and Opinion Section, 
Office of the General Counsel. 
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Noo 84 


USE OF TAX PAYMENT WARRANTS 


UNDER KERR TOBACCO AcT 


A producer who is a party to a reduction contract 
under the Kerr Tobacco Act may use tax 
payment warrants in selling tobacco, re- 
gardless of whether such tobacco was pro- 
duced by him or by another, provided such 


tax payment warrants were Originally issued 
to him. 


. 
. 
1 
- 


Opinion Section Memorandum Noe. lee 
Dated July 18, 1934, 
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July 18, 1934. 


eee EN DOM TO) MR» HISS, ASSISTANT TO GENERAL COUNSEL 


+ 


Replying to your memorandum of June 10, I submit my opinion 
ereon the following: 


QUESTION 


May a producer who is a varty to a reduction 
contract under the Kerr Tobacco Act (Pub. No. 
4S5:-73d Cong.) use tax ft payment warrants in 
Saline tobacco: grown by otners? 


OPINION 


If such tax payment warrants were originally 
issued to him, the contracting producer may 
use them in ogee tobacco regardless of 
whetuer such’ tobacco. was produiced by hin or 
by aa ae 


PORTINENT T SECTION OF IME ACT 
SECTION 5 


(a) "In addition to rental or benefit payments which 
under any provision of existing law the Secretary of Agricul- 
ture is authorized to make in connection with agreements with 
producers providing for reduction in the acreage or reduction 
in the production. for market, or both, of any basi@ agricul- 
tural commodity, the Secretary of Agriculture is hereby author- 
ized and directed to issue (in each crop year wherein any type 
of tobacco is harvested to which the tax is applicable) to 
such contracting producer nontransferable tax—payment warrants 
(each such warrant to be expressed in pounds of tobacco of a 
particular type). Upon surrender of any warrant by any con-— 
tracting producer to:the collector, it shall be accepted by 
the collector and the Secretary of the Treasury in payment 
of the tax on any sale by such contracting producer of the 
type of: tobacco specified in the warrant not exceeding in 
amount the amount of tobacco covered by such warrant. Any 

contracting producer shall oe entitled to receive such war- 
_rants covering amounts of any type of tobacco produced by 
him equal :(1). to the number of pounds of tobacco of such type 
which such contracting producer is permitted to market under 
‘any agreement between him.and. the Secretary of Agriculture, 
or (2) to the numberof pounds of tobacco of. such type which 
the Secretary of Agriculture estimates mey be produced on a 
percentage of a base acreage, which percentage and base acre- 
age shall be determined as provided in any agreement ahah 
the Secretary of Agriculture and such contracting producer." 
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DISCUSSION 


Section 3 (a) of the Kerr Tobacco Act provides for the levy of 
a tax upon the sale of tobaccoe Section 5 (a) of the Act provides for 
the issuance to producers who enter into agreements with the Secretary 
of tax payment warrantse ; 


The last sentence in Section 5 (a) indicates that each contract— 
ing producer is entitled to receive tax payment warrants in respect to 
tobacco of a type which he himself produces. The exact language is: 


"shall be entitled to receive such warrants 
covering amounts of any type of tobacco pro- 
duced by him equal * * * to * * *! etc, 


It is not pravided that the warrants shall cover only "tobacco produced 
by him" but "amounts of any tyve of tobacco produced by him equal to! 

a certain nimber of pounds determined in either of two wayse The phrase 
"produced by him" as it appears in the passage just quoted modifies only 
the phrase "type of tobacco" and is not a limitation upon the "amounts!! 
which the warrants are to cover. The "amounts" are therefore to be not 
what the contracting grower himself produces but the number of pounds 

of tobacco (1) which the producer is permitted to market under the terms 
of the agreement, or (2) which it is estimated may be produced on a 
certain acreage fixed according to the terms of such agreemente The 
producer may accordingly be limited in the emount which he may be per- 
mitted to market under the agreement but there is no provision limiting 
this amount to tobacco which he has uimself produced. 


The first and second sentences of Section 5 (a) deal with the 
character of the tax—payment warrants and their acceptance by the col- 
lector and thé Secretary of the Treasury in payment of the taxe The 
warrants are non-transferable, and each warrant is. ''to be expressed in 
pounds of tobacco of a particular typee" No discretion is given the 
collector or the Secretary of the Treasury as to the acceptance of any 
warrant in payment of the tax, upon its surrender by any contracting 
producer, | ) ph 

"on any sale by such contracting producer 
of the type of tobacco specified in the 
warrant not exceeding in amount the amount 
of tobacco covered by such warrant." 


If the sake by the contracting producer is of a type of tobacco 
not specified by the warrant, the warrant need not be accepted. There 
is no corresponding provision that the’ tobacco. sold must have been 
frown by the contracting producer, and no authority is given to the 
collecting officials to refuse acceptance on the ground the contracting 
producer is not the actual erower, 9" 5 gee ts 
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It thus appears that nothing in Section 5 (a) limits the con- 
tracting producer, in the use of tax payment warrants, received by 
him from the Secretary, to sale of tobacco produced by him. If, there- 
fore, a contracting grower fails to produce his total allotment,. there 
Can be no valid objection to his using surplus warrants in his possess- 
sion in selling tobacco of the type specified in the warrant although 
produced by another. It is of course essential in such case that the 
sale shall satisfy the requirement that it be a "sale by such contract- 
ing producer." At the same time the purpose of such a scheme will be 
defeated if the contracting producer making the sale has acquired title 
to the tobacco by purchase from the grower, since in that case the tax 
would have been payable at the time of such purchasee The question as- 
sumes that the contracting producer will have authority, such as that 
ordinarily possessed by factors, todeal with the tobacco and to pass 
title, although not himself the owner thereof. 


Francis M. Shea, 
Chief,of Brief and Opinion. Section ; 
Office of the General Counsel. 
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No. 85_ 


COUNTY ALLOTLENTS UNDER BANKHEAD ACT 


Under Section 5(b) of the Ban’chead Act allotments 
to counties in states coming within the 
proviso of Section 5(a) must be made on the 
basis and ratio fixcd in the latter subsection. 


Hence the allotments to counties may not be shifted 
from one cowuty to another in order to allow 
adequate allotments to counties recently 
coming into cotton production, by taking away 
or reducing allotments from counties which 
no longer grow any cotton, or which now grow 
substantially less cotton than during the 
preceeding five crop yearse 


Opinion Section Memorandum No. 129 | 
Dated July 18, 1934. e 


. 
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f 
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VEMORANDUM 10 MR. COBB 
Re: Allotment of 200,000 bales of cotton in California 


Pursuant to your inquiry of May 4, addressed: to Mr. Hiss, I 
suomit my opinion upon the following: 


QUESTION 


Are allotments to coumties within a State 
coming under the proviso to Section 5(a) 
of tie Bankhead Act to be made on the 
basic and ratio referred to in that sub- 
section, or may allotments be shifted 
from one county to another in order to 

 allor adequate allotments to counties 

' recently coming into cotton production by 
taking away or reducing allotments from 
counties which no longer grow any cotton 
or which now grow substentialiy less cotton 
than during the preceding five crop years. 


eee OPINION 


Under Section 5(b) of the Act allotments 
to counties in States coming within the 
proviso in Section 5(a) must be made on 
the basis and ratio fixed in the latter 
subsection. Hence the allotments to 
counties may not be shifted in accordance 
with the plan proposed. 


DISCUSSION 
Section 5 of the Bankhead Act reads as follows: 


"Sec. 5. (a) When an allotment is made, in order 
' to peor ‘unfair compe tition and unfair trade prac- 
tices in marketing cotton in the channels of inter- 
gtate and foreign commerce, the Secretary of Agri- 
‘culture shall apvortion to the several cotton- 
producing States the number of bales the marketing 
of which may be exempt from the tax herein levied, 
which shall be determined by: the ratio of the aver- 
age number of bales produced in Gach State. during 
the five crop years preéeding tho passage of this: 


a” 
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Act to the average number of bales produced 

in all the States during the same period: 
Provided, however, That no State shall receive 
an allotment of less than two hundred thousand 
bales of cotton if in any one year of five years 
prior to this date the production of the State 
equalled two hundred and fifty thousand bales. 
It is prima facie presumed that all cotton and 
its »vrocessed products © will move in interstate 
or foreign commerce. 

(bd) The amount allotted to each State (less 
the amounts allotted under section 8) shall be 
apportioned by the Secretary of Agriculture to 
the several counties in such State on a basis 
and ratio, applied to such counties, similar to 
that set forth in subsection (a), except that, 
for the purposes of this subsection, there shall 
be excluded from the calculation of the average 
production of cotton in any county an emount of 
cotton produced in such county during any crop 
year or years during which the Secretary of 
Agriculture finds that production of cotton in 
such county was reduced so substantially by 
unusual drought, storm, flood, insect pests,--or 
other uncontrollable natural cause that the 
inclusion of the cotton produced in such crop 
year or years would result in an apportionment 
to such county based upon an abnormally low pro 
duction of such county, and in such cases the 
average ~roduction shall be calculsted on the 
basis of the crop years md production of the 
years remaining. of the period set forth in sub 
section (a)." (Underscoring supplied.) 


There the'terms of a statute are clear and unambiguous and its 
meaning is unmistakable, thore is no..room for construction. Yerke ve 
Yaited States, 173 U.S. 439 (1898): Homiltén v. Rathbone, 175 U.S. 414 
(1899). This is an axiomatic principle which disposes of the question 
here presented. Section 5(b) of the Act, the provisim dealing with 
county allotments, specifically declares that the amount allotted to 
each State shall be apnortioned to the counties in such State on the 
basis and ratio set forth in Section 5(a). °From the plain language of 
tne Section it is obvious that the proviso in the preceding Section 
corcerning State allotments does: not modify the system set up for cal- 
culating county allotments within States which come within the proviso. 


The legislative history of the portions of the Act in question 
supports conclusively the view that it was not the intention of Congress 
that States coming under the provisio in Section 5(a) should be excluded 
from the orovisions concerning county allotments leid dom in Section 5(b). 
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The proviso under discussion was inserted with another amendment which 
TAS subsequently struck out, while the Bill was before the Senate. 
Zxcent for this change, thie passages relevant to thé issue here remained 
the same through the history of the Act. The only reference to the in- 
clusion of the amendment in tne statement of the Managers on the Part of 
the Eouse reads as follows: aan 


"This amendment provides a minimum allotment 
of 200,000 bales of tax-exempt cotton to each 
State if in any one of the 5 years preceding the 
enactment of the act the production of such State 
equalled 250.C00 bales. The FEouse recedes." 


Had it beenthe intention of Congress that the system of county allotments 
should be modified for those States.coming within the proviso, suca a 
provision could easily have been inserted at the same time. The failure 
of Congress to make any changes to this effect in the Section pertaining 
to county allotments argues, clearly, that such was not its desire. , 
aa Rais... 5 : 
Additional support for the interpretation here suggested is found 
in the canons of construction relsting to provisos. It is settled that _ 
@ proviso is deemed to apply only to the immediately preceding clause or 
provision (Henderson's Tobacco, 11 Well. 652 (1870)): Dollar Sav. Bank 
Sauss.; 19 Wail’. 227° (1873), and that as its appropriate office is to 
Qualify preceding matter it should beiconfinei to what precedes, unless 
it is clear that it was intended to apply to subsequent matter. The 
matter preceding the proviso in question deals with allotments to States, 
and the operation of the exception must therefore be confinéd to that 
subject. The Section concerning county allotments, it has been seen, 
occurs in'a later portion of the Act, to which the proviso, on these 
principles, has no application. 


Furthermore, it is an established rule of interpretation that an 
exception in a statute amounts to an affirmation of the application of * 
its provisions to all other cases not excepted and excludés all other 
exceptions. Equitable Life Assurance Soc. v. Clements, 140 U.S. 886 
(1891): Arnold v. United States, 147 U.S. 494 (1893). Under Section 
5(b) certain counties are explicitly excluded from the method of allot- 
ment fixed therein. On the foregoing rule it follows that since 
counties in States subject to the proviso in Section 5(a) were not also 
soccifically excepted, it was not the intention of Congress that thoy 
should receive special treatment. 


A statute that directs a tuing to be done in a particular manner 
ordinarily implies that it shall not be done otherwise. Raleigh etc. Co. 
v. Reid, 13 Vall. 269 (1871). 


In addition, it is settled that a contemperancous construction of 
a statute by those charged with its execution and application is entitlsd 
to great weight. United States v. Vowell, 5 Cranch 368 (1809): Edward's 
Lessee ve Darby, 12 Theat. 206 (1827): Grant v. Raymond, 6 Pet. 218 
(1832). This Department has already interpreted the portion of the 
Bankhead Bill in question here. 
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In Form No. B-A.-1 issued May 2, 1934, for the information of 
cotton vroducers by the Cotton Production Section of the Agricultural 
Adjustment Administration, the following Be Dba hai of the provision 
here in Question appears: 


"Question 49. How will the allotments be made to 
counties? 


. Answer. on liot less than 90% of the allotment 
to each State will be prorated to 
the various counties within the State , 
according to the percentage that the 
average production of each county is 


of State production on for the 5 cotton 
crops of 1928 = - 1952, inclusiaes 


It is the erefore clear that it was ened sense of the Department that allot 
ments to counties in States covered ao ie proviso in Section 5(a .) mst 
be made, as provided ain pec vion 5(>) , the basis and ratio. set out in i 
Section 5(a). de “Shes 
Finally, on fue contrary reer ae eae of Section 5(b), 110. Vaan 
formula, whatever would be provided in the Act on the basis of which allot-. 
ments could be made to counties in States coming within the proviso ine 
Section 5(a). .But since the whole tenor of the statute evidences the 
purmoses of Congress to set. up a definite scheme of State, county and i 
individual allotments, it could not have been the intention of the legis- — 
lature to accord the Secretary unlimited discretion in making allotments . 
to counties in States iis within the proviso in Section 5(a). In the 
absence of clear language to that effect it is rather to be assumed that 
Congress meant to ares these allotments to be made in the manner 
svecified for other. States; namely, on the basis and ratio set forth 
in Section 5(a). 


Francis Me Shea, 
Chief of Brief and Opinion Section, 
Office of the General Counsel. 
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Noo 86 


‘RESTRICTIONS UPON IMPORTED SUGAR TO BE 


EXPORTED AFTER PROCESSING 


Under the Agricultural Adjustment Act, as amended, 
imported raw sugar which is intended for 
export immediately after refining should not 
be charged at the time of importation against 
the quota of the foreign country from which 
it comese However, importers who intend to. 
make such use of the sugar imported should be 
required to put up a bond in an amount equal 
to three times the value of the sugar in order 
to insure the United States against failure 
to exporte 


Such imported sugar as will be employed in the manu- 
facture of other products after refining and 
before export is sugar imported "for consump- 
tion" put shovld not be charged against the 
quotas of the comtries from which it comes 
if the bond described above is given. 


Opinion Section Memorandum No. 131 
Dated July 21, 1934. 
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July 21, 1934. 
MEMORANDUM: TO DR. BERNHARDT 


‘Re: Restrictions imposed by terms of Sugar Bill on 


importation of foreign full duty sugar which 
is to be exported after processing. 


You have inquired about the restrictions imposed by the terms 


“of the Sugar Bill on the importation of foreign full. duty sugar which 


is to be exported after processinge You are interested in determining 


' what procedures are permissible in dealing with situations (1) where 

-Taw sugar is imported, refined, and then immediately exported, and (2) 

‘where sugar is to be further processed after refining and before ex- 
portation. 


OPINION 


Ly" Re importation of raw sugar which is intended for export 
immediately after refining should not be charged at the time of its 
import against the quota of the foreign countries from which it comes. 
This type of sugar.is not imported for consumption, and is therefore 


-not subject to the Secretary's power to forbid imports beyond quotae 


However, these importers who intend to make ‘the above described use of 
such sugar should be required to put up a bond in an.amount equal to 
three times the value of the sugnr in order to insure the United States 


“against failure to export. 


(2) Such sugar as will be employed in the manufacture of other 
products after refining and before export is sugar imported for con- 
sumption, but. should not be charged.against ‘the quotas of the foreign 
countries from which it comes if the bond described above is given. 


DISCUSSION 


Parts of Section Sa (1) (4) (i) of ‘the ee Act are important 
Ae the determination of the procedure to be followed with reference to 
foreign raw: sugars Which are imported into continental United States 
for processing and are then exporteds The significant: parts of section 
(A) (i) read. as follows; : 


"'(Ghe Secretary se eB ad may)" 


"Porbid processors, nana srs! of sugar, and 
Others from importing sugar into continental 
United States for consumption; ‘or which shall 

‘be consumed, therein, and/or from trangporting 
to, receiving in, processing -or marketing ‘in, 
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continental. United States, * * * for consumption 
-in continental United States, sugar from * * * 
foreign countries, * * * in excess of quotas 

fixed * * * And provided further, That any im- 
ported sugar, with respect to which a drawback 

of duty ig allowed, under the provisions Sls) ae 
section 313.of the Tariff Act of 1930, shall not 
be charged against the’ quota established by the 
Secretary of Agriculture hereunder for the country 


from which such sugar was imported, * * *" 


The first question to be answered is, "Does sugar imported only - 
to be procéssed and then exported fall into the category of sugar used 
for consumption in continental United States?" It seems clear that 
sugar which is only refined in continental United States cannot be said. 
to be consumed therein. The fact that section (A) (i) quoted above 


speaks of "processing * * * for consumption in continental United States". 


indicates that there may be processing that is not consumption in con-— 
tinental United States. Therefore, the refining of sugar, which is a 
first processing, is not a consumption of sugare However, later process— 
ings of sugar may be treated as a consumption thereof. There is no 
requirement that sugar be purchased by an ultimate consumer before its 
consumption may be said to have taken place. It seems reasonable to | 
conclude that 'consumption" would cover use in the manufacture of some. 
other product: other than sugar. 

Any other interpretation would lead to the conclusion that. sugar. 
imported from a foreign country, refined and further processed, in this 
country, and then exported in some form other than sugar, is not import— 
ed for consumption. Such a position would:make the proviso with refer—<- 
ence to drawbacks totally superfluous and of no usee For the only sugar 
imported from foreign countries with reference to which the drawback 
proviso applies is sugar exported in some form. Therefore, it seems 


reasonable to distinguish between the mere change in the physical char-...:%% 
acteristic of sugar by the refining of it and the conversion of refined: i = 


sugar into a constituent of some other distinct product. 


With this distinction, one can conclude that sugar imported, 
refined, and then immedintely exported is not sugar imported for con- 
sumption in continental United States under the terms of the Act. Theré— 
fore, such sugar is not subject to the quota provisions. To guard... 
against the dargéer that some importer may violate his promise to export: 


sugar immediately after refining, a bond should be’ demanded. The amount — 


of the bond ought to equal the liability mposed by the Act upon those - 
who import. sugar in excess of the quotae Such liability, as set forth 
in section 5 of the Sugar Act, is three times the current market walue 
of the sugar imported in excess of the quota. In order to insure the 
validity of the bond, a regulation under section 10 (e) of the Act 
ought to be issued requiring such a bond. Bs | : ct 


In reference to such sugar. -as will:not be sxpotted: pet: ak ts 
heise? but first will be used.in the manufacture of some other product 
Which itself will be exported, the drawback proviso ‘of the Sugar Act 


eee 
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will apply. There are two possible interpretations of this proviso; 
One is that not until an actual drawback has taken place can the sugar 
imported be deducted from the charge against the quotae The other in- 
terpretation is that any sugar imported into this country with respect 
to which a drawback will be allowed should not in the first place be 
charged against the quota of the foreign country. 


The second interpretation isgbo be preferred. The proviso reads 
"That any imported sugar, with respect to which a drawback of duty is 
altowed" shall not be charged against the quota. This does not indicate 
that the sugar when originally imported shall be charged against the 
quota and then deducted from the quota when exported, but thet the 
Charge shall not take place at all. Furthermore, the other interpre- 
tation would lead to strange resultse Thus, if 10,000 tons of sugar 
were imported from a foreign country with a quota of 5,000 tons, of which 
only 5,000 tons would be exported, then if the first f,000 tons imported 
were not to be exported no further imports could take place. On the 
other hand, if the 5,000 tons intended for export were the first to be 
imported then the full 10,000 tons could be imported during the quota 
year. 


The only factor which stands in the way of this interpretation 
is that the proviso reads "with respect to which a drawback of duty 
tis allowed!" rather than "is allowable''. However, the reading does 
not prevent the interpretation that "is allowed" is a descriptive phrase 
of the nature of the sugar rather than a statement of a precedent event 
which must take place to prevent a charge against the quotae However, 
whatever obstacles be presented by the language is overcome by the con- 
sideration set forth in the previous parngraphe Hence, by the terms of 
this drawback provision any sugar which is imported with the intention 
that it be exported in any form should not be charged against the quota, 
but a bond similar to that set out above should be demanded from the 
importere 


Telford Taylor, 
Acting Chief, Brief and Opinion Section, 
Office of the General Counsel. 
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Noe 3% 


CONDITIONING OF SUGAR ALLOTMENTS UPON. 


PRICES PAID PRODUCER 


The Secretary has no power to condition allotments 
made to processors in the continental United 
States beet sugar producing area upon the 
existence and the maintenance by them of a 
just relationship between the price paid by 
the processors to the producers and the 
price received by them. 


The Secretary is without power to cancel or adjust 
an allotment to any processor because of a 
failure to establish or maintain such rela- 
tionship. 


Opinion Section Memorandum No. 134 
Dated July 21, 1934. 


» 
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-July 21, 1934. 


MEMORANDUM TO MR. SAVOY 


I submit herewith my reply to your memorandum:of July 16 deal- 
ing with a procedure for the adjustment or revocation of allotments to 
processors, in the event of: their failure to maintain a just relation-— 
shiv between the prices paid by the procéssors to the producers and the 
price received by processors. 


Statement of Suggested Procedure 
You set forth two ways of effectuating such a procedure. 


(1) The first is by way of a declaration in the order promul- 
gating allotments for processors”in’ the continental United States beet- 
sugar producing area to the effect that their allotments are conditioned 
wpon the existence and the maintenance by them of a just relationship 
between the price vaid by the processors to the vroducers and the price 
received by them. It. is further intended to provide that any person 
considering himself aggrieved by a processor's failure to establish or 
maintain the required relationship may make application under oath, set- 
ting forth the relevant facts and the: data he wishes to cite in supnort 
thereof, to the Sheil UR Agriculture, for: the adjustment or cancel- 
lation of such processor's allotment. This action of the Secretary of 
Agriculture, however, is to be ices pursuant to a public hearing 
thereon. 


“(2 You also propose alternative language for use in the order: 


"Whenever, after notice and hearing, as provided in 
Continental United States Beet Sugar Regulations, 
Series I, the Secretary finds that any processor to 
whom an allotment has been made has failed to estab-— 
lish and maintain a just: relationship: between the 
price received by him from sugar’manufactured there- 
from, and determines what would.be a just price for 
such processor to pay such producers, and finds that 
such processor has failed to ee sh and maintain 
such price, the Secretary will adjust or révoke the 
allotment to such processor in such manner as will 
effectuate Section $ai(]).:: of the Act." 


United States Beet Sugar Regulations, Series I, is to be drafted to pro- 
vide an opportunity for .producers: of ‘sugar beets in the continental 
United States beet-sugar producing. :Area or processors ‘thereof who con- 
sider. themselves aggrieved by. any: allotment because the person to: whom: 
‘such’ allotment. has. been made has failed to: establish or maintain this” 
just relationship or. for any other: reason or because of the Secretary! Ss 
failure, to make any allotment to. any: person, to 
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'e]e with the Secretary an application, under oath, 
for a public hearing, setting forth good cause why 
such a hearing should be had and data in support 
thereof; and thereafter, the. Secretary will afford 
such person an ‘opportunity for a public hearing, at 
which all interested persons may be heard, such 
hearing to be held in the manner hereinafter pro- 
Vided shares" | 


Questions Stated 


You ask three questions with respect to the above-mentioned pro- 
cedure; 


(1) Considering the declared policy of the Act and the 
standards set forth in the first paragraph of Sec-— 
tion 8a, has the Secretary the power and duty to 
make the condition set forth in alternative (1); or 
to cancel or adjust an allotment as proposed in al- 
ternative (2)? 


(2) If he has Leate a power, is the exerciae ,theraags open. 
to constitutional objection in the case of. contracts 
between processors and producers entered into (als 
prior to, (b) subsequent to, the effective date of . . ; 
the Sugar Act or the order of the. Secretary pursuant: «7 
thereto? oie aT 


(3) Are there special legal objections to the forum ‘set 
up for the consideration of the question of. whether 
a just relationship exists or is being maintained in 
particular | cases? ve 


Answer 


I conclude that the Secretary of Agriculture has neither the 
power to make the condition set forth in alternative . (1) of the "State- 
ment of Suggested Procedure", nor the power to cancel or adjust an 
allotment as proposed in alternative (2) thereof. In view of this ans- 
wer to your first een tig unnecessary to.consider in detail your 
second and third queries 


‘4 
As 


, DISCUSSTON 


, Both forms of procedure which: are $a? Forth, hike’ your memorandum 
are dependent for their statutory. justification, | if any, upon. the. intro- 

~ ductory portions of Section 8a(1). of the Agricultural Adjustment. Act 

. by the Sugar Act. These in effect state that, in issuing. orders. on re 
“gulations in connection with the making of quotas. and. allotments in 


preer to effectuate the declared policy of the Act, the Secretary must 
ave 


wig by ee 


"due regard to the welfare of domestic producers and 
to the protection of ‘domestic consumers and to a- just 
relation between the prices received by domestic pro- 

‘ducers and the prices paid by domestic consumers," 


Inasmuch as the language of the Act differs from the language to .bé:in- 
serted in the proposed Secretary's orders and regulations, it is suggested 
that the language of both forms of the order and of United States Beet 
Sugar Regulations, Series I, supra, be amended at least to include the 
words of Section 8a(1), if not to conform entirely thereto. 


‘It may be assumed that the vrice »aid‘by the processor to the. 
producer of sugar “beets will be identical with "the prices received by. 
domestic producers", but it is not apparent that the prices received 
by processors will be identical with "the prices paid by domestic con- 
sumers". Nothing appears in Section-e (3) of the Agricultural Adjust- 
ment. Act, setting forth its original declaration of policy,. which would 
help remedy this limitation. inherent .in Section 8a (1).. It is: true that 
the price received by processors will have some connection with "the 
prices paid by domestic consumers",. but it is ‘entirely possible that 
this. caagal connection may be eclipsed by the presence of other factors 
“conditioning the price which will be. paid by the domestic: consumers,” ~ 
over which other factors the vrocessor may have no control. It will 
therefore be impossible, consistently with the purposes Of. the - -Sugar..- 

Act, to condition an allotment upon, or render it subject to adjustment 
or revocation in the event of a failure to maintain, a just relationship 
between the price paid to domestic producers and the price received by’ 
processors unless it be clearly shown that the prices paid by domestic 
consumers have a clear and inescapable connection with the price which: °— 
will be received by the processor. (Shovld such proof be forthcoming, | 

I assume ‘that it will contain, among other things, a definition of the ~ 
word."processor".) However, even if such a causal connection be demon— 
strated, it is recommended that, the language of any order or: regulation 
which will be issued by the Secretary of Agriculture pursuant to the 
purposes cont&mplated in your memorandum contain,.in addition to the 
language: Which is at present in the. proposed draft of orders and regu- 
lations s, additional language incorporating as far as possible | the lan- 
guage of ce ete ed Adjustment Act as amended.. 


My answer to your ‘first question ihetatare must. be in the nega- 
tive, pending:a rephrasing of the language ‘which is at present incor- 
porated in‘your suggested provisions. and/or the: submission of-an eco- 
nomic brief which will demonstrate that: the maintenance of a just 
relationship between the ‘price paid by the ‘processors to producers and 
the price received by" procéssors will be necessary to the maintenance 
of "a just. relation between the. prices: received by domestic producers 
and the prices. SN by domestic, ME ag : . 

a ee this difficulty enor the ste tutory.. Saicelye for: 
the Secretory iof Agriculture to: readjust an’ allotmént in the event of 
a failure to maintain the above-described just relationship is not as 
evident as may at first sight appear. I consider Section 8a to state 
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the Secretary's duty to be to effectuate the declared policy of the 

Act and his power to be (a) to issue from time to time orders or re- 
gulations (b) setting up import quotas and making allotments (c) in 
order to effectuate the declared policy of the Act (d) but which will 
protect domestic producers and domestic consumers and preserve a just 
relation between the prices received by domestic producers and the 
prices paid by domestic consumers. In other words, on a literal analy- 
sis of the language of the statute, the maintenance of the "just re-— 
lation" is secondary to the effectuation of the declared policy of the 
Act, which still remains the Secretary of Agriculture's primary. ob- 
jective. In view of the fact that ‘Section 8a (1) confers a very broad 
authority won the Secretary of Agriculture, it vrobably will, follow- 
ing the accepted standard of statutory interpretation, be construed very 
strictly in order to safeguard it from the objection that it involves 

an unconstitutional delegation of legislative power to the Secretary 

of Agriculture. There therefore is a distinct probability that the. 
provision will be construed to mean that the Secretary.is to set up 

his import quotas and make his allotment primarily with a view to effec- 
tuating the declared policy of the Act, but that, in doing so,. he is 

not unduly to prejudice the various. interests and the relatiorm which 

are protected by the preamble to the import and allotment provisions — 
of the Jones-Costigan Act. Instead, therefore, of having a positive 
mandate to establish and maintain " a, just relation between the prices 
received by domestic producers and the prices paid by domestic consumers", 
the Secretary will in all likelihood be limited to the negative. task 

of seeing to it that his allotments do not endanger the. maintenance of 
the above-— described " just relation". 


Mors: important, however, it seems clear that it.is the. orders a 
regulations of the Secretary setting up quotas and making allotments i 
or readjusting such allotments which must have due regard to the con-_ 
siderations stressed at the beginning of Section 8a (1), and.not the ; 
processor. In other words, I would say that the only legislative ee 
authority under the Sugar Act to the Secretary of Agriculture is to. set 
up quotas and make allotments which will effectuate the declared policy 
of the Act and not prejudice the various interests to be conserved under 
the introductory portions of Section 8a (1). ‘There is no legislative. . 
authorization for the Secrétary using his power over albtments AS hs , 
club for the elimination of unjust pricé conditions or any other business 
conditions which are not direct outgrowths of the allotménts themselves. 
Stated briefly, the Secretary's mandate is to make allotments Which will : 
have due regard to'a just, relation between the two sets of prices and : f 
not to make allotments in ord order to make processors preserve. this just 
relation. The Sugar Act Was grounded upon considerations similar LQ... 
those contained in other emergency agricultural legislation, tonwit,;: that | 
the problem of agricultural distress can be solved either by the eli- 
mination of surpluses from market or by the expansion. of markets. to: 
absorb what would otherwise be destructive surpluses... In the absence . 
of possibilities for the expansion of markets, the s solution adopted in 
the Sugar Act was that of restricting importation. and, factory .produc-— 
tion by quotas and allotments ag a.means ‘of eliminating undesirable 
surpluses. If the legislatively conferred authority. be: inadequate: to 
achieve the policy’ objectives of ‘te Stgar Act, the resultant state: o£ 
affairs is merely a refl&ction én the lee elative wisdom and not a 
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ground for enlarging the powers of the Secretary beyond his proper 
statutory authority. It seems that the suggested procedure will be 
broad enough to help effectuate purposes not within such a restricted 
legislative mandate, and should therefore be considered invalid. 


Inasmuch as the answer to your first question is in the negative 
it does not appear necessary to address one's self to the second except 
for the rule of statutory construction that in cases of ambiguity ina 
statute a construction will be adopted which will preserve the statute 
from the possibility of constitutional objection. For this reason an 
answer to question Noe 2 to the effect that the projected exercise of 
power by the Secretary of Agriculture is open to possible constitutional 
objection would serve to confirm the negative reply to question Noe le 


Even conceding that the statute were susceptible of an interpre- 
tation conferring the power above outlined upon the Secretary, never- 
theless the exercise thereof would be a matter open to serious consti- 
tutional doubt. Waiving the point above made that such a standard should 
be established by the Secretary himself in general regulations or orders 
and not as a result of the examination of snecific cases, the concept of 
just relation between prices paid by domestic yvroducers and prices re- 
ceived by domestic consumers may readily be argued to be too indefinite 
to be valid constitutionally. As against the objection that a statute 
involves an unconstitutional delegation of legislative power, the only 
defense is that the legislature set up sufficiently definite standards 
for the administrative body to act one Since in the present case we 
are dealing with what is in its undefined state a very vague concept, 
therefore the argument of unconstitutional delegation acquires consid— 
erable potency. Furthermore, the procedure herein discussed seems to 
be lacking in some of the essential elements of due processe The pro- 
cessor has no idea of what shall constitute a just relationship prior 
to the quasi-judicial determinntion of the Secretary provided for in 
the suggested procedure, and there is no provision protecting contracts 
which it has already entered into or giving it time to conform its 
business arrangements to the Secretary's decision. Other considerations 
dealing with constitutionality would be related to the specific c&Ase in 
which a protest was made by a processor and therefore cannot be discuss— 
ed here, (note also that the constitutional discussion contained in this 
paragraph is intended to be merely suggestive and not at all definitive), 
but there is present enough of a possibility that the power which it is 
proposed to confer upon the Secretary will be held unconstitutional, to 
buttress the statutory lack of authority which appears clear from a con- 
sideration of the language and purposes of the Jones—Costigan Act. 


Telford Taylor 
Acting Chief, Brief and Opinion Section, 
Office of the General Counsel. 
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APPLICATION OF SECTION 213 (47 STAT., 
ce 314; 5 U.S.C.A., 35a) TO APPOINTMENTS UNDER THE 


AGRICULTURAL ADJUSTMENT ACT 


In appointing a market administrator under the 
Agricultural Adjustment Act the Secretary 
is not fontrolled by Section 213 (47 Stat., 
¢. 314: 5 U.8.C.A., 35a) requiring that "in 
the appointment of persons to the Classified 
Civil Service, preference shell be given to 
persons other than married persons living with 
husband or wife, such husband or wife being in 
the service of the United States or the District 
of Columbia." 


Opinion Section Memorandum No. 132 
Dated July 23, 1934. 
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July 23, 1934 


MEMORANDUM TO MR. LAUTERBACH 


In reply to your memorandum dated July 18, 1934, I. submit my 
Opinion upon the folloving: 


uestion 


Is the Secretary of Agriculture, in 
designoting a Market Administrator under 
the Des Moines Milk License, controlled by 
Section 213, of 47 Stat., c. 314 (1932)? 


Opinion 


The Secretary is not controlled by 
Section 213 of the statute in question. 


Discussion 


Section 213, so far as it affects appointment, applies, by its 
terms, only to appointments to the classified Civil Scrvice. 


The Secretary is empovered by Soction 10(a) of the ericultural 
Adjustment Act to make appointments pursuant to the Act without regard 
to Civil Service laws or regulations. 


The form used by the Secretary in designating Market Administra. 
tors indicates that he has chosen to exercise his power without the 
Classification Act. The designation.is stated to be made pursuant to 
the t:ilk License rather than pursuant to the power to appoint to the 
Civil Service. It is stated to be revocable by the Secretary. Compen- 
sation is fixed at an amount determined to be reasonable by the Secretary. 


The Secretary may, of course, give dve weignt to the congressional 
policy indicated in the statute and br the request of a committee on ex 
penditures in the Executive Devartment of theHouoc of Representatives. 

He is not bound, however, by Section 213 and may exercise an independent 
judgrent. I agree with you that the objection raised by Mr. McMillan to 
Mr. Perdve's appointment based wpon Mrs. Perdue's capacity as a government 
emoloyee is not, in view of the nature of Mir. Perdue's position, an 
important one. 


Telford Taylor 
Acting Chief, Brief and Opinion Section 
Office of the General Counsel 
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EXEMPTION OF EXISTING SUGAR STOCKS FROM 


BANKHEAD ACT QUOTAS 


Section 8 a (1) (B) of the Sugar Act applies only 

f to sugar produced in the relevant areas 
in the marketing year in which the quotas 
obtain; hence existing stocks of sugar 
from these sources may be marketed in 
excess of the specified quotas. 


Opinion Section Memorandum No. 150 
Dated July 23, Load, 
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“MEMORANDUM .70.MR. GILCHRIST. 


19 SULy cas 194, 


Pursuant to your'inquiry of June 2lst, I reply as follows: 


QUESTION I. - 

Under Section 8 a (1) (B) of the 
Sugar Act may the Secretary prohi- 

“bit marketing, etc. of existing 
stocks of sugar produced from sugar- | 

‘beets and/or sugarcane in the beet- 
Sugar producing area, in excess of 
the specified quotas, or is he limi- 
ted to forbidding such marketing, 
etc. of sugar produced from sugar- 
beets and/or sugarcane grown during 
the present calendar year in the 
sugar producing areas in excess of 
specified quotas. 


REPLY 


Section 8 a (1) (B) of the Act ap- 
plies only to sugar produced in the 
relevant areas in the marketing year 
in which the quotas obtain; hence 
existing stocks of sugar from these 
sources may be marketed in excess of 
the specified quotas. 


The relevant portion of Section 8 a (1) (B) of 
reads as follows: 


"(B) Forbid processors, handlers of 
sugar, and others from marketing in, or 
in the current of, or in competition with, 
or so as to burden, obstruct, or in any 
way effect, interstate or foreign commerce, 
sugar manufactured fror sugar—beets and/or 


the Sugar Act 


sugarcane, produced in the continental 
United States beet-sugar— —producing area, 


the States “of Louisiana and Florida, and 
any other State or States in excess ar 
the following quotas, for any calendar 
year, except as provided for in subsection 
(2) of this section: United States beet- 
sugar area, one-million five tundred and 
fifty thousand short tons raw value; tne 
States of Louisiana and Florida, except 
as may be provided under paragraph (C) 

of this subsection, two hundred and sixty 
thousand short tons.raw value, * * * ." 
(Italics supplied) 


The clear purport of the language "sugar manufactured from sugar 
beets and/or sugarcane, produced in the continental United States 
beet-sugar-producing areas * * * in excess of the following quotas 
for any calendar year * * *" is that the quotas laid dow for the 
given areas mentioned in the Section apply only to sugar grown in 
those States during the year in which the restriction is in effect 
and do not apply to existing supplies of sugar grown before the in- 
troduction of the system under the Act. 

The view here presented of the scope of the subdivision is 
fully supported by the history of the Section in its initial drafts 
before its passage in its present form, The provision corresponding 
to the Section here in question, as introduced in the House of Repre— 
sentatives (H. R. 7907) reads as follows: 


"(B) Forbid processors, handlers of 
sugar, and others from marketing, in the 
current of, or in competition witn, or so 
as to burden, obstruct, or in any way af- 
fect, interstate or foreign commerce, sugar 
manufactured from sugar beets and/or sugar- 
cane produced in the continental United . 
States beet sugar producing area, the State 
of Louisiana, the State of Florida, and any 
other State or States, in excess of quotas 
equal to the production or the marketings 
of sugar manufactured from sugar beets and/ 
or sugarcane produced in such area, the State 
of Louisiana, the State of Florida, and such 
other state or states respectively, in such 
three years, respectively, in the years 
1925-1933, inclusive, as the Secretary of 
Agriculture may, from time to time, deter- 
mine to be the most representative respec- 
tive threé years, and the Secretary of Agri- 
culture may by orders or regulations allot 
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such quotas from time.-to: time, among the 


processors, handlers of sugar and, others 
kx OK I . 


It will be noted that the changes madein the Bil] as it finally 
passed consisted of the definite specification of» the exact quantity 
of the respective quotas to-be applied, -and the insertion of the 
words "for any calendar year". From the insertion of the latter 
phrase it may safely be inferred that Congress intended to. clarify 
and emphasize the fact that the quotas enumerated: were: to apply only 
to sugar produced in the year for which the quotas are:in: effect. 


ee. Purther support for the view here presented is. found in the 
administrative interpretation of this provision made ‘by .the Depart- 
ment. Natt : 


It is settled that a contemporaneous construction of a stat- 
ute by those charged with its execution and application is entitled 
to great weight. United States v. Vowell, 5 Cranch. 368 (1809); 
Edward's Lessee v. Darby, 12 Wheat. 206 (1827); Grant v. Raymond, 

6 Pet. 218 (1832). In "General Sugar Quota Regulations, Series l, 
Consumption Requirements and Quotas" I (3) it is provided: 


"That the quotas for the United States 
beet-sugar area and the States of Louis- 
tana and Florida are accordingly fixed, 
pursuant to paragraph 2 of these regu- 
lations, as follows: 


* KK 
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The States of Louisiana and Florida . 261,034" 
(Underscoring supplied) 


dnd Section II, Subdivisions (23) and (24) of the same Regulations 
read as follows: re 


"(23) Processors, handlers of sugar 
and others, are hereby forbidden 
from marketing in, or in the current 
of, or in competition with, or so 

as to burden, obstruct, or in any 
way affect, interstate or foreign 
commerce, sugar manufactured. from 
Sugar beets and/or sugar cane, pro- 
duced in the continental United States 
beet-sugar-producing area, in excess 
of the quota of 1,556,166 short tons, 
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raw value fixed by pacar ai 3 Ra 
these regulations. pons 


"(24) Processors, handlers of sugar, 
and others are hereby forbidden from:;-!: 
marketing in, or iin: the current.-of,-:* 
or in competition .with;: or so as tos: 
burden, obstruct or in any Way affect;- ‘-: 
interstate or foreign commerce, ‘sugar 
manufactured from sugarcane and/or 
sugar beets, produced in.:the States 

of Louisiana and Florida in excess of 
the quota of 261,034, short tons, raw 
value, fixed by paragraph 3 of these 
regulations." 


It is clear that these allotments under Section 8 a (1) (B) are 
based on the assumption tnat the quotas under the Act apply only 
to the sugar produced in the calendar year in which the quotas 


obtain, since the entire quantity of marketable sugar is allotted | 


under the Section without any provision wnatever being made for’ 
existing stocks produced in a previous year. On any hypothesis 
other than the one here advanced, namely, that the quotas set up 
in the Bill refer only to sugar produced in the year in which the 
quotas are in effect, such existing stocks would be completely 
unmarketable in the United States. The Conclusion must therefore 
be, in accordance with the administrative interpretation - that 
existing stocks of sugar do not come within the purview of the 
provision here in question, 


Finally, the construction here contended for is supported 
by the rule of interpretation that, where an Act is fairly sus- 
ceptible of two constructions, one of which will uphold the val- 
idity of the Act while the other will render it ynconstitutional, 
the one which will sustain the constitutionality of the statute 
must be adopted. United States v. Ceombes, 12 Pet. 72 (1838); 
Xnights Templars! Indemnity Co. v. Jarman, 187 U. S. 197 (1902). 

Ghoula the Act be interpreted to exclude the marketing or pro- 
cessing of existing stocks of sugar in excess of the quotas, it 
might well be held to be obnoxious to the Fifth Amendment as an 
arbitrary classification and a denial to owners of such sugar of 
equal protection of law. Heiner v. Donnan, .285 U.s. 312 (19g20 
This constitutional difficulty can be avoided only by excluding 
existing stocks of sugar from the purview of the Act. 


It is therefore concluded, im.view of the foregoing consid- 
erations, that the Secretary is limited under Section 8 a (1) (B) 
to forbidding the marketing, etc. of sugar produced during the cal- 
endar year in excess of the Baa ae mae 
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QUESTION II 
Under Section 8 afl) (A) of the Act, 
' May processors, etc. be forbidden | 
from importing, etc. existing stocks 
of sugar produced from sugar—beets 
and/or sugar-cane grow in the Virgin 
“Islands, Phillipine Islands, etc. or 
may the importation, etc. only of 
“ ‘Sugar manufactured ‘from sugar beets 
and/or sugar-cane produced in those 
areas during the present marketing 
year be forbidden. — | 


REPLY 


Under Section 8 a (1) (A) the importa- 
tion only of sugar produced in the 
marketing year'in which the quotas 
apply may be prohibited where it is 

in excess of the quotas; hence no re- 
striction may be put upon the importa- 
tion or marketing of existing stocks 
of sugar alreedy in continental United 
States or in the insular possessions. 


DISCUSSION 


The pertinent portion of Section 8 a (1) (A) provides 
follows: 


"(A) (1) Forbid processors, handlers of sugar, 
and others from importing sugar into continental 
United: States for consumption, or which shall 

be consumed, therein, and/or from transporting 
to, receiving in, processing or marketing in, 
continental United States, and/or from process- 
ing in any area to which the provisions of this 
title with respect to sugar beets and sugarcane 
may be made applicable, for consumption in con- 
tinental United States, sugar from the Virgin 
Islands, the Phillipine Islands, the Canal Zone, . 
American Samoa, the Island of Guam, and from 
foreign countries, including Cuba, respectively, 
in excess of quotas fixed by the Secretary. of 
Agriculture, for any calendar year, based on 
‘average quantities therefrom * * * brought into 
or imported into continental United States Ta eet Al 
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The history of this provision throws little light on the 
question here in issue since the wording remained identical througn- 
out the various drafts of the?$eétion until its final passage. 


The difference in lLanguagé. between Sections: 8 a (1) (B) (dis- 
cussed above), and the.instant provision -raises, however, some diffi-— 
culties in discovering. the intention of Congress in. this connection 
which were not present..in Section 8 a (1) (3B). «It .will be noted 
that while the latter provision refers to “sugar beets and/or sugar- 
cane, produced in the continental United ‘States *.* * in excess of 
the following quotas, for any calendar..year,": Section 8 a (1) 
refers to "sugar from the Virgin Islands, the Philippine Islands, 
etc. * * * in excess of quotas * * * for any calendar-year * * *". 


While the absence of the words "produced in * * * in excess 
of quotas * * * for any calendar year" in Section 8 a (1) (A) mili- 
tates to some extent against an interpretation similar to that given 
above of Section 8 a (1) (B), it is ‘submitted that more significant 
considerations compel the conclusion that this provision also forbids 
only the importation, processing and/or marketing of sugar manufac- 
tured from sugar beets and/or sugarcane produced in those areas in 
the marketing year in which the. quotas obtain, and that the Section 
under discussion applies neither to stocks of sugar from these sources 
already in the United States nor:to sugar grown previously to the 
establishment of the quota system and stored in the areas in question. 


As in the case of Section 8 a (1) (B), the administrative in- 
terpretation of the provision under consideration supports the con- 
struction here suggested. Under Section I (4) - (12) end Section II 
(16) - (22) of the General Sugar Regulations, the entire amounts 
available under the quotas are allotted to sugar to be imported in 
the year in which the Act obtains. No reference is made to old stocks 
of sugar now on hand in the insular possessions, or to: existing stocks 
of sugar from these sources now in continental United States. A Sec-— 
tion representative of the ones cited above reads as follows; | 


"Processors, handlers of sugar, and others 

are hereby forbidden from importing sugar 

into continental United States for consump- 
tion therein * * * or receiving in continental 
United States * * * any sugar from Cuba in 
excess of the quota * *.*," LAs iy 


Since the Regulations prohibit only the importation from these 
Sources of sugar in excess of the given quotas, it was obviously the 
sense of the Department that the restrictions set up under the Act 
are inapplicable to insular sugar brought into continental United 
States prior to the passage of the Act. Indeed, any interpretation 
which would prohibit the marketing of this sugar would encounter the 
Same constitutional difficulties as were pointed out above in refer- 
ence to the placing of such restrictions on continental sugar produced 
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re the marketing year in which the quotas obtain. 


ee the evidence in support of the view that sugar pro- 
1 in years previous to those in which the quotas are in effect, 
stored in the respective areas, does not come within the purview 
the Act is not so clear, it is submitted that the sense of the 
ntire Act supports this construction. It is obvious, from the whole 
yr of the Bill, that it was the intention of cee cee that sugar 


isnt as that given sugar growers in the continental areas. This 
evident from the complete similarity of the system set up.in the 
Po. tor both categories of producers. Consequently, it must have 

en the intention of Congress that the Act apply only to sugar grown 


the years covered by the quotas established in the Bill. 


It is accordingly concluded, on the basis of all the foregoing 
nsSiderations, thet the quotas apply only to sugar grown in the areas 
nder discussion during the marketing years in which the quotas are 
in effect. 

rs 3 


Telford Taylor, 


ater Chief, Brief and Opinion Section, 
Office of the General Counsel. 
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FEDERAL TAX ON CHECKS UPON FUNDS OF 


MARKET ADMINISTRATOR 


It would appear that checks drayn by the Market 
Administrator upon the adjustment fund 
moneys obtained under the Indianapolis 
Milk License and deposited in a checking 
account are subject to the 2¢ federal tax 
on checks, but that checks drawn against 
other funds obtained under the license are 
exempt from the tax. 


In view of the lack of authority on the construction 
-of the term "public funds" as used in Treasury 
Regulations, it is however, recommended that 
the question be presented to the Treasury 
Department for a ruling thereon. 


Opinion Section Memorandum No. 136 
Dated July 24, 1954. 


See, however, Ruling of Commissioner of 
Internal Revanue, dated seer ies 18, 1934, 
in Appendix (A-7). 


coals 


- , t | , 
eae wee Oe y's 
csi \ 


— 737 - 


July 24, 1934. 


MEMORANDIM TO MR. PRESSMAN 


Pursuant to your-request, I submit herewith an opinion upon 
the following: 


UVESTION 


‘Are checks draym upon funds which are 
obtained under the Indianapolis Milk License 
and deposited in the Indiana National Bank 
subject to the two cents federal tax on 
checks? 


ANALYSIS OF THE QUESTION 


Under the facts set forth in the question it is not clear 
wnether the Market Administrator or some other party draws the check 
against the funds obtained under the Indianapolis Milk License. How- 
ever, the provisions of the license indicate that the Market Adminis-— 
trator draws the checks and tne. present memorandum is based on the 
correctness of this assumption. Moreover, under the milk license, 
the distributors are to deduct four cents per hundredweight from pay- 
ments made producers and pay the same-over to the Market Administrator. 
The moneys thus paid to the Market Administrator are to be used, in 
part, to meet administrative expenses. The remainder of the moneys 
is to be used for two purposes, namely: (1) a part is to be transferred 
by the Market Administrator to producers! cooperatives for the purpose 
of securing to members of such associations "market information, super- 
vision of weights and tests, guarantees against failure of distributors 
to make payment for milk purchased and other similar benefits", (2) a 
part is to be used by tne Market Administrator to secure to non-members 
of associations benefits similar to ‘those provided by the associations 
for their members. In addition, the distributors are obligated under 
the license to make payments to the adjustment fund maintained under 
the direction of the Market. Administrator. The question as presented 
does not disclose to which of the above funds reference is made. It 
is, however, important that the distinctions be kept clear. 


OPINION © 


I am of the opinion that checks drawn 
py the Market Administrator against the 
adjustment fund moneys are subject to the 
federal tax, but that checks drawn against 
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other funds obtained under the Indianapolis 
Milk License are exempt from the tax. JDue 
to the lack of. authority construing the 
term "public funds" as used in-the Treasury 
regulations, it is, however, re commended. 
that the question be presented to the Trea- 
sury Department for a ruling thereon. 


Pertinent Statutes, Treasury Regulations and Decisions. 
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Section 751 (a) of the Revenue Act of 1932 provides: 


"There is hereby imposed a tax of 2 cents 
upon each of the following instruments, pre- 
sented for payment on or after the 15th day 
after the date of the enactment of this Act 
and before July 1, 1934: Checks, dratts ier 
orders for the payment of money, dravn upon 
any bank, banker, or trust company; such tax 
to be paid by the maker or drawer." 


Section 212 of the National Industrial Recovery Act amended the 
Revenue Act of 1932 by striking out "1934" wherever appearing there- 
in and by inserting in lieu thereof "1935". 


Regulation 42, article 36 promalg rated June 17, 1932 by the. 
Treasury, Department (as amended by T.D. a004, dated July 29, 1932) 
provided: fe ia 


"phe checks,. dre afts, or orders’ drawn by 
officers of thé United States or of a state, 
county, or immicipality, or;of a foreign 
government, in their official capacities, 

against public funds standing to their’ 
official credit and in furtherance of duties 
imposed upon them by -law, are not subject 

to the tax." 


Under the above regulation, the Treasury Department ruled that funds 
for the support of a National Guard Unit, furnished by the Federal - 
Government or by:a State, or both are not subject to the tax, but 
tnat funds contributed by local organizations, for the support of 

the unit are subject to the tax (S.T. 546; GB. Dec. 1932, p. 538). 
The Treasury Department also ruled that checks issued by and eharged 
against company funds of the Civilian Conservation Corps are not sub- 
ject to the tax. (S.T. 694; C.B..1933). The. ruling took note oieaae 
fact that the accounts against which the.checks are charged consist 
wholly of appropriated moneys and that the corps is a governmental 
agency insofar as its public and governmental. functions are concerned. 
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The eighth paragraph of Article 36, Regulations 42 of the 


Treasury Department was amended by 1T.D. 4396, dated October 9, 1933, 
to read as follows: 


"Checks, drafts, or orders drawn against 
public funds by officers of the United States 
are not sudject to the tax. Checks, drafts, 
or orders drawn against public funds by offi- 
cers of a State or political subdivision 
thereof are not subject to the tax where 
drawn in connection with the exercise of an 
essential governmental function. The term 
"oublic funds" as here used includes funds 
on deposit for tne benefit of the public." 


Seemingly, there have been no judicial decisions or Treasury Depart-— 
ment ruling on tne Treasury regulation in question since the issuance 
of T.D. 4396. However, it is clear that checks are exempt from the 
fedéral tax if two requirements are fulfilled, namely, (1) the checks 
are drawn by "officers of the United States", (2) the checks are 
dram against "public funds". 


‘1. The Market Administrator is an officer of the United States. 


That the Market Administrator is an "officer of the United 
States" appears unquestionable. He is appointed by the Secretary of 
Agriculture, authority for such appointment being provided by Section 
10 (2) of the Act. His apdointment, being made by the head of a de- 
partment under express statutory authority, conforms to one of his 
methods provided by the constitution for the appointment of; ani ine 
ferior officer. Const., Art. II, Section 2 - That tne administrator 
is an"officer" rather than an employee is shown by the fact that his 
employment, althougn not for a fixed term, is of a continuing nature, 
not limited by contract. See, U. S. v. Hartwell, 6 Wall. 385 (1867). 
Moreover, the fact thet the administrator is responsible for the per- 
formance of the duties prescribed for him in the license leads to the 
conclusion that his status is thet of an officer rather than that of 
a mere employee of the government. ‘See dl Op. Atty. Gen. 201, 204 
(1918). Finally, it should be noted that the Market Administrator 
is required to. execute and deliver to tne Secretary a bond conditioned 
upon the faithful performence of his duties. 


2. I en of the opinion that the moneys which are payable 
under tae license to tne adjustment fund are not "public 
funds" within the Treasury regulutions, but taat the other 
ianevs payable by licensees to tne Market Administrator con- 


stitute "public funds." 


e. Two obstacles meke difficult a decision on the question wne- 
ther the funds referred to in the question constitute "oublic funds" 
within the meaning of the Treasury Department regulations. In the 


aa 
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first place, the question as presented does not indicate to which of 
the moneys obtained under the license reference is made. This point 
was discussed more fully supra. Secondly, there is a lack of author- 
ity construing the term "public funds" as used in the Treasury regula- 
tions, as amended by T. D. 4396. It is ‘thus impossible to ascertain 
serinitely the meaning of the aiaranesiaris ol sentence contained in T. D. 


4396: 


"The term "public. funds" as here used 
includes funds on deposit for the benefit 
of the spublic.! 


A liberal interpretation of the above-quoted provision would permit 
all funds obtained under tne milk license to be included within the 
term "public funds", since the whole scheme envisaged by tne license 
is for the general "benefit of the public" and therefore the moneys 
would be on deposit for the benefit of the public. I am doubtful, 
however, conceming the extent to waicn the.term "public funds" is 
broadened oy the provision in T.D. 4396. 


The moneys paid to the Market Administrator to meet administra- 
tive expenses seemingly constitute "public funds". They are payments 
in the nature of involuntary contributions, exacted under public au- 
thority, and to be used for purposes of a public nature. I am likewise 
of the opinion that the moneys used for tne purpose of securing to li- 
censees such benefits as "market information, supervision of weights 
and tests etc." are within the meaning of the term "public funds" as 
used in tne Treasury regulations. Note should again be taken of the 
involuntary character of the payments and that they are exacted under 
authority of law. 


Persuasive to this view is the ruling of the Comptroller Gen- 
eral, that funds paid to and received vy the Interstate Commerce Com— 
mission as excess railway operating: income under section 15 a of the 
Transportation Act of 1920, 41 Stat. 489, are "public moneys" in the 
sense that they should be covered into the Treasury of the United 
States. 2 Dec. Comp. Gen. 360 (1922). The moneys obtained under the 
Act involved above were used by the Commission either in making loans 
to carriers to meet expenditures for capital account or to refund 
maturing securities originally issued for capital account, or by pur- 
chasing transportation equipment and facilities and leasing tne same 
to carriers. In making his ruling, the Comptroller General took issue 
with an opinion of the Attorney General (33 Op. Atty. Gen. 316) to 
the effect that the moneys were not "public moneys". The Attorney 
General based his conclusion upon the ground that the Government of 
the United States possessed no beneficial interest whatever in the 
funds, which were to be held by the commission solely for the purposes 
prescribed by the statute. Note should likewise be taken of the de- 
cision of the Comctroller General that funds collected by the Federal 
Reserve Board by assessments on Federal reserve benks are public 
funds. 3 Dec. Comp. Gen. 190 (1923), 468 (1924). The close analogy 
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between sucn assessments and the deductions from producers for ad- 
ministrative expenses is apparent when it is recalled that the pri- 
mary purpose of the assessments on the Federal reserve banks is to 


pay the expenses and salaries of members of the Federal Reserve 
Board. 


As to the moneys payable to the equalization pool or adjustment 
fund, I believe a different rule is applicable. The adjustment fund 
scheme is merely a means whereby a blended price may be paid produc- 
ers. The Market Administrator has no control over the use of the 
money payable into the adjustment fund, but must transfer the funds 
immediately to the proper recipients. See Smyer v. U. S., 273 U. S. 
333 (1927), holding that moneys collected by postmasters upon tne de- 
livery of C.0.D. parcels are not "public moneys" within the meaning 
of that term in an official bond. 


The construction above placed upon the term "public funds" is 
obviously subjoct to error in view of the absence of authority con- 
struing the term as used in the Treasury Regulations 42, Article 36, 
as amended by T.D. 4396. That a narrow construction will be given 
the term "public funds", as used in Treasury regulations, is a pos- 
sibility. It is theroforc recommended that the question be presented 
to the Treasury Department for a ruling thereon. Moreover, LtoOLS 
doubtful whether the Indiana National Bank will refund the amounts 
already charged without a ruling from that Department. 


Francis M. Shea, 


Chief, Brief and Opinion Section, 
Office of General Counsel. 
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Nove ot 


LEGALITY OF ADVERTISING METHODS UNDER 


OMAHA MILK LICENSE 


' The practice of a milk distributor, licensed under 
the Omana-Council Bluffs Milk License, of © 
paying for that part of the advertisement 
of certain stores which is used to advertise 
the distributor's products, cannot be said 
to violate the terms of paragraph 4 of Ex- 
hibit C unless it can be shown that the free 
service which he renders will bring the price 
he charges for milk below the minimum price 
fixed by tne license. 


Opinion Section Memorandum No. 133 
Dated July 25, 1934. 
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July 25, 1934. 


MEMORANDUM TO MR. N. J. CLADAKIS, 
Field Investigation Section. 


QUESTION 


You have inquired about the matter of the 
Roberts Dairy Company in Omaha, Nebraska, 
and the legality of their practice of pay- 
ing for that part of the advertisement of 
the Hinky Dinky stores which is used to 
advertise the Dairy's products, 


OPINION 


From the information given us one cannot 
say that the Roberts Dairy Company has 
violated paragraph 4.of Exhibit C of the 
Omaha - Council. Bluffs Milk License by 
this practice of paying for the advertise- 
ment of its customers. ; 


DISCUSSION 
Paragraph 4 of Exhibit C provides as follows: 


"ilo distributor, or its officers, employees, 
or agents, shall employ any method or device where- 
by any article is sold or offered for sale at be- 
low the foregoing minimum prices, whether by dis- 
count rebate, redeemable certificate, stamps or 
tickets, free service or merchandise credit for 
articles returned, loans or credit outside the 
usual course of business, or combining prices for 
such articles together with another commodity sold, 
or by subsidy given for business or assistance in 
procuring business." 


Before any distributor can be said to violate this paragraph it must 
be show that the free service wnich he renders will bring the price 
he charges below the minimum. In the latter part of the file given 
me woich Mr. Robert C. Davenport sent to Mr. Geo. R. Wicker, it is 
stated that the Roberts Dairy Company is selling its milk at a wnole- 
sale price of 7¢ a quart, woich is half a cent more per quart than 


- 746 - 


required by the License. 1% 3s also ststed in this letter that the 
sales of the Company to the Hinky Dinky stores amount to approximately 
54 cases daily. Therefore it must first be shown that the extra price 
of 1/2¢ miltiplied by the number of quarts in 54 cases is less than 
the cost of the advertisement which the Roberts Dairy Company pays for. 
If the Roberts Dairy Company does..not place its advertisement daily 
put for example weekly, then it must be snown that the advertisement 
in question costs more than 1/2¢ times the number of quarts purchased 
weekly by the Hinky Dinky stores. 


If the facts set forth in the foregoing paragraph are shown to 
be true, then a violation of Paragraph 4 of Exhibit C of the License 
may perhaps be made out. That paragraph prohibits the use of any de- 
vice for selling milk below the minimun price "by subsidy given for 
business or assistance in procuring business". This does not, of 
course, prohibit all payments to a purchaser for assistance in procus 
ing business; the subsidy must @onstitute a device whereby "an article 
is sold or offered for sale at below the * * * minimun prices", Where. 
the distributor receives full and fair value for a payment made for 
Nossistance in procuring business", there is no sale below the minimum 
price if the milk itself is not sold below the minimum price. But 
here it appears that the distributor is paying the full cost of an 
advertisement from which it reaps only part of the benefit. Since 
the full cost of the advertisement is paid by the distributor, there 
is a subsidy to the Hinky Dinky stores to the extent that the adver- 
tisement benefits them. It is difficult, if not impossible, to prorate 
the benefit of the advertisement as between the distributor and the 
store. Fortunately, there is no necessity at this time to make an 
attempt, since, es indicated above, there is no evidence that even the 
full cost of the advertisement exceeds tne differential between the 
sale price of the milk and the minimum figure permissible under the 
DLecase. 


I advise you, accordingly, that, upon the evidence presented 
to me, it cannot be determined that the License is being violated. 


Telford Taylor, 


Acting Chief, Brief and Opinion Section, 
Office of the General Counsel. 


~ 
— Ge a 
a * i: a 


~747— 


— See eee eee 


© 


one Eee. ee ae, 


No. 98 


; 
. 


PRODUCTION CONTROL ASSOCIATIONS NOT 


_ x a 
— 


SUBJECT TO STATE COMPENSATION LAWS 


County Production Control Associations, organized 

_ pursuant to the Agricultural Adjustment Act, 
are Federel instrumentalities and are not 

subject to the Yorkmen's Compensation Lary 
of the State of Idaho. 
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Opinion Section Memorandum No. 139 
Dated July 25, 1934. 
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July 25, 1984. 


MEMORANDUM TC MR. GEORGE E. FARRELL 


Beier’ to your request, I submit herewith an opinion upon 
the following: 


Are the Wheat Production 
Control Associations in Idaho, 
organized pursuant to the Agri- 
cultural Adjustment Act, subject 

~ to the state Workmen's Compensation 
Law? 


OPINION 


The Wheat Production Control 
Associations are Federal instrumen- 
talities and are, therefore, not 
subject to the Workmen's Compensation 
Law of Idaho. 


I. 


The Mhcat recent ahaa Control Associations in Idaho, organized 


pursuantsto. _the = e Acricultural Adjustment Act, are Federal 


instrumentalities. 


The wheat production control associations are set up pursuant 
to the Agricultural Adjustment Act for the purpose of cooperating with 
the Secretary of Agriculture in making effective the provisions of the 
Act. Authority for their establishment is found in section 10 (b) of 
the Act which makes the following pEOvEsLan: 


"(>) The Secretary of Agriculture is 
authorized to esteblish, for the more 
effective ad administration of the functions 
vested in him by this title, State and 
local committees, or associations of 
producers, and to permit cooperative 
associations of producers, when in his 
judgment they are qualified to do so, to 
act as agents of their members and 
patrons in connection with the distri- 
bution of rental or benefit. payments." 


(Underscoring supplied) 


That the associations are Federal instrumentalities is made clear by 
Section 1, Article II-of the Articlesof Association of the various 
wheat unt Gn control associations, which provides: 


"SECTION 1. The Association is 

organized. for the purpose of cooperating 
with the Secretary of Agriculture in mak- 
ing effective. the provisions of the .. 
Agricultural Adjustment Act, approved May 
12, 1933, as amended (hereinafter referred 
to as the "Act"), in their application to 


wheat and for no other purpose. 


"It shall operate under the general 
supervision and direction of the Wheat 
Section, Production Division, of the 
Agricultural Adjustment Administration, 
or its Regional Branch (hereinafter jointly 
referred to as the "Wheat Section"), and, 
upon approval by or on behalf of the Secretary 
of Agriculture, shall be the agency within 
the above-named County or Counties (hereinafter 
referred to as the "County") for the adminis- 
tration of the Agricultural Adjustment Act in 
relation to the production of wheat. There 
shall be only one such Association in or for 
any County, but tro or more Countics may set 
up a joint Association, as provided hereinafter. 


"Tt is a fundamental principle of the or- 
ganization of the Ass sociation that. the Secretary 
‘of Agriculture may, in-Ais sole discretion, at 
any time when it shall appear to him that the 
conduct of the Association or its further 
existence is not furthering the: purpose or intent 
of the Act or that the Association is no longer 
necessary to effectuate the declared policy of 
the Act, withdraw his approval, whereupon the 
Association shall cease to exist. The provisions 
of these Articles shall be subject to all regu- 
lations, applicable thereto, heretofore or here- 
after prescribed by the aaa ratare of Agriculture." 


It is seen from the above that the Associations are organized for 
the sole purpose of cooperating with the Secretary of Agriculture to 
carry out the provisions of. the Agricultural Adjustment Act. The Associa- 
tions have no power to take any. action until the Articles of Association 
amd the Associations, themselves have been approved by or on behalf of the 
Secretary of Agriculture... Moreover, the Associations are under the 
direction and supervision of the: Vheat Section, Production Divislonjooe 
the Agricultural Adjustment Administration and are subject to the regu=- 
lations issued by the Secretary of Agriculture. Finally, “the Associa-~ 
tions cease to exist whenever the Secretary, in his sole discretion, 
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decides that they are no. longer necessary to effectuate the declared 
policy of the Act. That the associations are under these circumstances 
federal agencies or instrumentalities is indicated by the judicial 

_. decisions defining ‘the scope of the term "federal instrumentality." 
‘Thus, the court in Clallom Comty v. U.S., 263 U.S. Bal (1923), in 
holding the United States Spruce Corporation an instrumentality of the 
federal zovernment laid emphasis on‘ the fact that it was formed pursuant 
to statutory authorisation, that it was organized for the sole purpose 
of aiding the Government in carrying on the war and that it was to be 
dissolved at the termination of the war. Likewise, the Gourt in holding 
the Emergency Fleet Corporation a federal instrumentality noted that an 
Act of Congress conferred the authority on the United States Shipping 
Board to form the corporation in contemplation of the possibility of a 
war. and emphasis was ezain placed on the fact that the corporation 

was to be dissolved within a specific time after the war had come to an 
end. See also North Deal:cota-Montane, Wheat Growers Association v. U ies 
66 Fed. (2d) 573 (1933), whereia the Federal Farm Board was held to be 
@ government instrumentality since it was formed for the sole purpose 
of aiding the Governnont in carrying out its agricultural program. In 
like manner the Wheat Production Control Associations are formed pursuant 
to statutory authority, they are subject to the direct control of the 
Secretary of Agriculture and arc to be dissolved whenever the Secretary 
determines they are no longer necessary to the effectuation of the 

_ agricultural program set forth in the Agricultural Adjustment Act. 


Il. 


The’ provisions of the YVorkren's Compensation Laits of Idaho 
indicate that it was not intended that they should apply 
to federal instrumentalities. 


, Section 901,.Chapter 9, title 4%, of the Idaho Code provides 
"his Act shall apply to all public employment ag defined in Section 
43-903 and to all private employment not expressly excepted by the 
provisions of Section 42-904." In defining the term "public employ- 
ment", Section 42-903 of the Code provides "this Act shall apply to 
Smployees and officials of the state and all counties, cities, cities 
under special charter or commission form of government, villages, 
school districts, irrigation Gistricts, drainage districts, highway 
districts, road districts, and other public and municipal corporations 
within the state * * *". From the Code provisions, it seems that it 
was not within the contemplation of the Legislature of Idaho to attempt 
to make the Workmen's Compensation Laws applicable to the employecs of 
an instrumentality of: the United States. Moreover, it is possible that 
the state compensation statutes would not be applicable to the wheat 
associations; even though they were held to be private organizations. 
This is true since Section 43-90% of the Code specifically provides 
that."none. of the vrovisions of this Act shall apply to employment ; 
which is’ not carricd on by the employer for the sake of pecuniary goin." 


PERCH 
Since the Wheat Production Control Associations are Federal 
Instrumentalities, they are not subject to the Vorkmen's 
Sompensation Law _of Idaho even if the statute be construed 
as including Federal instrumentalities within its provisions. 


The question presented for my consideration does not make refer 
ence to svecific provisions of the Idaho Yorkmen's Compensation Laws. A 
brief review of the’ provisions of that Act will therefore be made to 
ascertain the extent to which the application of the provisions to the 
Theat Production Control Associations would affect: the fundtioning of 
sic. associations. ‘Sections 44-1101, 4%-111@, 43-1112, 43-1113 of the 
Idaio Code set forth the provisions dealing with/&iiGunt of the payments 
to be made by employers for death or injury to employees while in their 
service. Section 43-1114 requires employers to make additional payments 
to an industrial indemnity fund to be maintained by the state treasurer. 
Section 43-1301 provides for the establishment of an Industrial Accident 
3oard and Section 47+-1601 mates it obligatory on each employer, subject 
to the »rovisions of the Act, to furnish bond or other security to the — 
Industrial Accident Board to guarantee that payment will be made to dis- 
abled erployees. Finally,. Sections 43-1801, 43-1802 and 43-1803 make 
provision as to reports which are to’ be made by employers to the Board. 
It is clear that if the provisions of the Workmen's Compensation Law 
pertaining to the making of revorts, the posting of security satisfactory 
to the Board and in case of injury ‘to employees the making of payments 
tonsuch injured parties are held applicable to the Vheat Production Con- 
trol Associations the functioning of ‘such associations will be materially 
hampered. 


It is a well-established general principle that Federal instru- 
mentalities are not subject to State Laws. The court in Johnson ve 
Maryland, 254 U.S. 51 (1920), in ruling that a Meryland statute, penal-— 


izing those who operate motor trucks on highways without having obtained 

snses based on examination of competency and paymentsof a fee, cannot 
/itutionally apply to an employee of the Post Office Department 
while engaged in driving a Government track over a post road in the 
performance of his official duty, stated the mule in the following 
words: DKA 


"Here the question is whether the 

State can interrupt the acts of the 
general government itself. With 
regard to taxation, no matter how 
reasonable, or how universal and 
undiscriminating, the State's in- 
ability to interfere has been regarded’ 
as established since McCulloch -v. Mary- 
land, 4 Theat. 316. The decision in 
that case was not put upon any consider- 
ation of degree but upon the entire 
absence of power on the part of the States 
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to touch, in that way at least, the instru- 
mentalities of the United States; 4 Wheat. 


429, 420s ond.that is the law today. 


1 non a 7 E . 3 U > 
Farmers & Mechanics Savings Bank v. 


Minvesobe, 232 U.S. 516, 525, 526." 
WUndes scoring supplied) (#. 55) 


The Judicial decisions applying the general rule to a specific 
factual situation are persuasive to the effect that the wheat associa: 
tions are not subjecttto the laws of Idaho. Inasmuch as the bulk of 
the cases involving .state regulations and Foderal instrumentalities 
deal with taxation, these cascs will be considered first. Thus in 
the case of Clalian Couaty v, United States, 263 U.S. 341 (1923), 
the court held that a state was without power to tax the proverty of 
the United States Spruce Production Corporation, inasmuch as the latter 
was a Federal instrumentality. This decision was made notwithstanding 
the fact that the corporation involved had been incorporated under the 
laws of Yashington. the state attexpting to lewy the tax. For other 
cases holding that Federal agencies and instrumentalities are free from 
state taxation, see McUulloch v. Maryland, 4 Yheat. 316 (1819): State 
of Alabama v. United States, 38 Fed. (2d) 897 (1930). The extent to 
which this doctrine has been carried is well illustrated. by the case of 
Panhandle Oil Co. v. Knox, 277 U.S. 218 (1928). The court therein held 
that a ilississipni State tax: imposed on dealers in gasoline for the 
privilere of selling,. and measured at so many cents per gallon of gas- 
Oline sold, was void under the Federal Constitution as applied to sales 
to instrumentelities of the. United States, such as the Coast Guard Fleet 
and Veterans' hospitals. Inasmuch as taxation is regarded as an 
especial ly vital function of the State government, the fact that the 
Federal instrumentality doctrine has been rigorously applied in this” 
field of state activity is ccnducive to the conclusion that an equally 
strict application will be made where the Yorkmen's Compensation. Laws 
é6f the state are involved. The cases involving attempted state taxation 
of Federal instrumentalities should not, however, be dismissed without 
reference being maie to the statement of the court in Educational Films 
Corpse v. Ward, 282 U. S. 379 (1931) to the effect that 


. "This Court, in drawing the line 
which defines the limits of the powers 

and imrmanities of state and national 
goverments, is not intent upon a 
mechanical. application of the rule that 
government instrumentalities are immune 
from taxation, regardless of the conse- 
quences to the operations of government. 
Tie necessity for marking those boundaries 
grows out of our Constitutional system, 
under which both the federal and the state 
governments exercise their authority over 
one people within the territorial limits 

of the same state. The purnose is the pre- 
servation to each government, within its 
om sphere, of the freedom to carry on those 
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affairs comnitted to it by the Constitution, 
without undue interference by the other. 
McCulloch v. Maryland, supra, p. 405; The 
Collector v. Day,*11 Wall, 113, 125; Rail- 

road Co. ve Peniston; 18 Yall. 5, 31: South 
Carolina v. United States, 199 U.S. 437, 461; 
Flint v..Stone Tracy .Co., supra, pp. 154, 172: 
Metcalf & Eddy v. Mitchell, supra, pp 523, 524." 


Cp. 391) 


Sec also, Fox Film Corp. v. Doyal, 286 U.S. 123 (1931): Yillents v. 
Bunn, 282 U.S. 216 (1931) for jJudiciel decisions indicating this new 
temner on the part of the Supreme Court in regard to Federal ins tru- 
montolities and state regulation. ; 


There thus exists the possibili ty that the court will hereafter 
so into the facts and ascertain the degree to which a state regulation 
interferes with ‘the functioning of the Federal instrumentality. However 
it should be noted that in the cases manifesting the new attitude to~ 
wards the Federal instrumentality doctrine, there existed no direct tax 
on the exercise of the governmental functions. For example, in the 
Hducational films case the court held that royalties from United States 
copvriehts may be intluded in the income which is the measure of the 
New York: Corporate Franchise Tax. In the Fox Film Corp. case, it was 
held that the mere fact that a copyright is property derived from a erant 
by the United States is insufficient to support the claim of exemotion 
of income from the copyrights from state taxation. Note should also be 
taken that in two recent decisions the Supreme Court apparently 
reverted to the traditional view that governmental agencies have an 
absolute immunity. Indian -otoeycle Co. ve U.S. 283 U.S. 570 (1931); 


Burnet v. Coronado Oil & Gas Co., 285 U.S. 393 (1932). 


ine application of the general rule regarding Federal instru- 
mentalities is not limited to cases involving taxation. Ex Parte 
Villman, 277 Fed. 819 (192D) concerned an Ohio statute providing that 
heailights on all trucks must be visible ahead 200 feet and 10 feet on 
eCac. gide. The headlights on a mail truck conformed to the regulations 
of the Post Office Department, but not to that of the Ohio law. The 
court held that the Ohio state laws were inapplicable. In the case of 
Ynited States v. Stewart, 47 Fed. (2a) 979 (1931) the court held that 
the netional census was exclusively within the authority of Congress 
and that, therefore, the Director of the Census was not subject to the 
ontrol of the State law. Mandarmms, therofore, could not be properly 
issved against the Director of Census when he decided to state the 


facts concerning the population of Atlanta, Georgia, in greater detail 
than the State of Georgia cared for.. The Director had decided to list 
separately various unincorporated communities of which the Georgia 
Legislature had decided to. make one minicipality. The action of the 
State Legislature wag held to have no operative effect in the situation. 
In Ohio ve Thomns, 173 U.S. 276, (1898), it was held that the Governor of 
a& intional Soldiers! Home.in Ohio could not be prosecuted, under a state 
statute regulating the use of oleomargarine, for including this article 
in the supplies used in the Home. 


Q 
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The immunity of Federnl agents from state criminal process was 
estadlished in the case of in re Neazle, 135 U.S. 1, (1889), where state 
enforcement of its homicice laws was held constitutionally inapplicable 
to a United States Marshell who had sought to protect a representative 
of the United States judiciary from imminent danger. To the effect that 
the criminal laws of a siate are not applicable to a narty acting under 
the laws of the United States, see also in re Vaite, 81 Fed. 359 (1897), 
Seere Loney, 134 0. S. 372. 


Tne above cases are indicative of the extent to which the courts 
#0 in holding Fedcral instrumentalities free from State regulatory 
measurese If the important state taxing and police powers may not be 
e@xerved over Federal instrumentalities because of the supremacy of the 
Federal Government in the field of its constitutional authority, I am 
of the opinion tliat for the same reason the state is forbidden to exert 
a regulatory control ovez the Theat Production Conttol Associations by 
means of its Yorkmen's Compensation law. 


Even if the courts adopt the attitude indicated in the Educational 
Films case and consider the degree of the interference with the Federrl 
instrumentality, it may yet vith ronsonable assurance be declared that 
the Associntions are exempt in the present instance. It has been pointed 
out supra that the Idnho statute requires cmplovers to make renorts to 
the Industrial Accident Board, post security satisfactory to the Bonrd, 
md mn’xe payment to injured employees. I om of the opinion that a 
court will be reluctant to permit a state regulation to hamper in this 
manner the functioning of Federnl instrumentnlities. Moreover, as tho 
Assecintions derive their funds from deductions from payments made to 
producers under the whent contracts, a state law requiring the Asgocin- 
tions to moke poyrents to injured erployees would serve to limit the 
benefits derived by vheat grovers under the ccntractse A court in 
holding the Idaho Yorkuen!'s Compensation Law inapplicable to Theat 
Production Control Associations therefore is not only protecting 
Federal instrumentalities from a state regulatory measure, but is 
likewise aiding in the effectration of the governmental program set 
forth in the Agricultural Adjustment Act. 


Telford Taylor, 
Acting Chief, Brief and Opinion Section, 
Office of the General Counsel. 
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No. 98 


TERMINATION OF MARKETING AGREEMENT FOR 
SOUTHERN RICE MILLING INDUSTRY -~ 


REFUND TO CONTROL COMMITTEE 


The Marketing Agreement for the Southern Rice 

| Milling Industry is subject to an implied 
promise by the Secretary to repay to the 
Control Committee advances made under 
Section (6) of Article VIII, notwithstand- 
ing the possible termination of the Agree- 
ment before the establishment of the pro- 
ducers! trust fund provided for in 
f4rticie VIII. 


Opinion Section Memorandum No. 144 
Dated July 25, 1934. 
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Tily 25, 1934. 


MEMORANDUM TO MR. PRESSMAN 


a This is in reply to your memorandvm supplementing Mr. Eowe's 
request for an opinion oh the probable logal effect of torminating 

| 2c Southern Rice Agreement in which you request advice upon the 

— repayment of the sems advanced to the Secretary by the Control Comait- 
toe, ; | syed bee 


QUESTION 


If the Marketing Agreement for the 
Southern Rice Milling I,dustry is 
immediately terminated, may the 
Secretary refund to the Control 

~. Committee the advance made for cx- 
penses in initiating the crop con- 
trol program? 


OPINION 


- Yes: the Agreement is subject to 

. an implicd promise to repay the 
Control Committee, notwithstanding 
possible termination of the Agrec- 
ment before the establishment of 
the trust fund. 


STATEMENT OF FACTS 


- Section G:of Article VIII of-the Marli ting Agrecment -provides: 


"AAvances and Surplus Funds. If funds are 
required for coxnensds in initiating any such crop 
a control progrm before sufficient payments hove 
a been made into the trust fund, the Control Committce 
shall ndvance such required funds to the Secretary 
out of the Marketing Fund. Such advances shall be 
repaid to the Control Committee by the Secretary 
from the trust fund before payment theretroim of any 
benefit payments to Proéucers. Any moneys remaining 
in the trast fund at the end of any crop year, after 
1. - all proper payments to Producers have been made and 

all expenses paid, shall bo used and/or, distributed 


7" ag the Secretary: shall determine to effectunte the 
oy: @ tor of ¢t! 4," “ a ee | eae 
M purposes of the Act. 

mm 


-750- 


Pursuant to this s ection, the Secretary by letter dated March 
14, 1924, requested the sectetary of the Control Committee to advance 
Sat of the Market Fund the sum of $55,765, and stated: 


"It ig hereby agreed that in the event a lack 
of cooperation on the part of producers repuiits 
in a failure of the rice crop control program, 
the unexpended balance of an advance made under 
section 6, supra, vill be refunded to the 
Control Sommiaee at 


The amount requested was paid by check to the order of the Treasurer of 
the United States and deposited with the Treasurer in a contributed funds 
account under the title "66.2-193 Rice Millers! Reimbursement Fund, Agris. 
cultural Adjustment Administration," and later transferred to the Exten- 
sion Service under the contributed funds title "66.2-10, Rice Millers 
Reimbursement Fund." 


DISCUSSION 


The effect of termination of the Agreement, pursuant to Article 
XIII, before the setting un of a trust fund is not dealt with except by 
the language of Article XIV which provides: 


"Duration of Immunities 

Te bencfits, privileges, and immunities conferred 
by virtue of this Agreement shall ccase upon its termina- 
tion, except with respect to acts done prior thereto; and 
the benefits, privileges and immmities conferred by this 
Agreement upon any party signatory hereto shall cease upon 
its termination as to such party except with respect to 
nets done prior thereto." 


It mny be conceded that these provisions, general as they are, would be 
effective to preserve any benefit, privilege or immunity enjoyed by any 
miller, or by the Control Committee, vith respect to advances already made 
to the Secretary. Nevertheless, if the obligation of.the Secretary to Te= 
imburse the Control Bommittec is conditionel upon the setting up of the 
trust fund, and this condition can never be fulfilled, oving to the termin 
tion of the Agreement, the millers and the Control Committee may well be 
left without a‘valid claim to any ropnyment. ‘Such a result vould flow 
from the terms .of the contract itself, and would therefore properly be 
regnrded as within the contemplation of the partics in making the Agrec- 
ment. If, hovever, the obligation of the Secretary to repay is not 

noni tiene oxen the setting up of the trust fund, then the termination 
of the Agreement will not necessarily cut off the rights of ‘the millers 
and Control Committee to reimbursement. 


ment, express or (snl dee as to BTA ed the character | of tie paymeae 

itself may be briefly examined. In the first: place, it is denominated 

on "advance", not only in Article VIII but in Article VII, Section 4, 
hich sets forth the purposes for which the Marketing arin may be uscede 
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That it is so denominated is sufficient, in the absénce of ambiguous or 
conflicting terminology pointing to a different interpretation, to stamp 
its character ‘as: that ofa loan. The ‘purpase for which it is made is to 
meet the initial expenses of a crop control program undertaken for. the 
"bDeneTit of producers. The making of the advance and the institution of 
“the control program do not serve to discharge any duty resting upon the 
“rahe ers, and are certainly not in the nature of an investment in which 


the possibility Ob, increased returns provides the inducement for the 
venture of funds. 


The only express yrovision relating ¢ to repayment is contained in 
Article VI, Section 8, and reads as follows 


"Such advances shall be repnid to the Control Cormittee 

by the Secretary from the trust fund before payment 

therefrom of any benefit payments to producers." 
While it is provided that the advances shall be repaid from the trust 
fund, At-is not provided: that they shall be paid only from such fund or 
that ‘the'setting up of the fund shall be a condition precedent of repay- 
ment. -The repayments are to ey nade "before peynent therefror of any 
benefit payments to producers." They are thus in the nature of a charge 
upon the trust fund, ond the provision acts as a limitation upon the use 
of that fund for bencfit paynents to producers. The requirenent that 
the advances be vrepald- before - benefits are paid to producers is clearly 
désimncd to nrotect the Control Committee, giving them on interest in 
the fund'as security, and in effect setting a time for repayment, since 
the benefit payments to producers are to be nade "by the end of the crop 
year." This entire provision may be viewed as an arrengenent of a 
normal business character by which a fund to be used for certain pur- 
posés is rinde subject to a charge in favor of those who have advanced 
money to it by way of accommodation. 

To interpret the provis sion for repaynent fron the trust fund as 
exclusive requires the concinsion that the Control Committee's right to 
he: repavrient of: an advance is ‘subject to fort eiture upon the exercise 
of an arbitrary right of termination by the other party to the contract, 

-‘to whom the finds were advanced. “hile the parties to a contract are 
not to be ‘protected from their om bad judgment. as expressed in the pro- 
visions of @ contract, a contract is a@lvays to be interpreted, so far as 
its terms permit, in favor of a just and reasonable operation, consistent 
with the apparent intent. fForfcitures, varticularly, are not favored, 
and will not be enforced unless the intent of the partics to provide for 
thom is clearly cvident in the contract. It has been held that under an 
insurance contrnct revocnble at the pleasure of either party, without 
conéition expressed, a penalty of forfeiture cannot be enforced against 
oither perty making the revocntion. Nuyurncy v. Fireman's Fund tis, Coe, 
63 ilich. 623, 30 N.W. 350 (1886). Still less, it would seom, should the 
excercise of o right of revocation by one snmtir work a forfciture as to 
the other. Furthermore, the well established rule that contracts aro to 
be tokon most strongly agninst the party making the instrument would 
apply here to the claim of the Control Comaittce for repayment. The 
fact thet the clnim of the Control Committce is agninst the government 
doos not trie the ense out of the rule. Sec Garrison ve U.S., 74 

(7 Trl.) U.S. 688, 690 (1869); Moriottn Mre. Co. ve U.S., 73 Ct. Cl- 


528, 546 (1932). 


It may be noted that the Secretnry in his letter dated March 14 
to the Secretary of the Control Committee "ngreed" thet if the rice 
crop control program should fail because of a lack of cooperation on 

he pert of producers the wnexpended balance of the advance should be 
refunded. It is true that his stntcment appliescenly to the unexpended 
balence. Novertheless, this agreement (which, may. perhaps be viewed as 
on administrative interpretation) is at variance with the position 
that repayment is to be made exclusively from the trust fund. It 
indicates that the parties had failed to provide expressly for repay- 
ment of the advance in the cvent of failure of the:control program, 
just as there has been a failure to provide oxpressly for repayment 
in the event of termination of the Agreement. As to the possible 
effect of subsequent communications between the parties such as the 
Secretary's letter of March 14, I am not in a position to judge 
without more complete information. 


It is, however, my opinion that the Agreement as originally 
approved mist be interpreted as containing an implied promise on the 
part of the Secretary to ieee) the Advance mado by the Control 
Committec, irrespective of whethor or not the trust fund is-established 
or the Agrecment Porat gated: The provisions of Article XIV preserving 
benefits and privileges with respect to acts done prior to termination, 
while not necessary to this conclusion, arc, however, consistent there— 
with since it plainly indicates that termination was not intended to 
expose the parties to ponaltics or forfeitures as to past actions. 


It is further my opinion. that the Secretary had authority to 
promise to repay the advance. The money vaid was for use in initiating 
a crop control program, and has been expended in organizing and conduct— 
ing the work of local committees and in ways similar to those entailed 
in initiating other crop control programs. Such expenses are "adminis- 
trative expenses" within the meaning of Section 12 (c) of the Agricultural 
Adjustment Act, and the eppvropriations made under the Act are therofore 
available for such purnoses. -See. Op. Sect. Mom. No. 1. In the present 
case these cxpenses have been met initially from the advance made by 
the Control Cormittec. The repayment to the Committee from appropria- 
tions availeble to the Secretary “ould nppcear to be none the less an 
administrative expense because in the nature of a refund of money 
wlready advanced to meet administrative needs, subject to an implied 
promise of repayment. . 


. 


Telford Rea 
Acting Chief of Brief and Opinion Soo uluey 
Office of the enti Counsel 
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July 26, 1934 


MEMORANDUM TO 1. PRESSMAN 


—————— 


With reference to tho momorandum of Mr. Wellman Chief of tho 
General Crops Soction, to you, datod March 24, 1934, requesting 2 leogak 
opinion concerning the intcrprotation of the term "Aceroditod General 
Sales Agent", I submit the followine: 


QUESTION 


What is themeoning of the torm "Accreditod 
General Sales A,ent", as used in Article IV, Sec- 
tion 6 of the Cling Peach Marketing Agre< omens and 
License? Is it to be construed as meaning an agent 
who sclls a cnnner's entire output? 


OPINION 


It scens that the term as used in the 
Marketing Agreement and the License in question is 
not to be construcd as referring to a cenner's 
sole agent. 


DISCUSSIO3 


The term "gonernl", when used in connection with an "agent", cor- 
rectly and accurately refers only to his authority to perform a number 
Or acts, or to his continuity of service. The term is used in distinc- 
tion to the word "special", - 2 "special" agent is one authorized to 
perform "a single nnd partular act only". Mecham Agency, Sect. 59, 

(2d Hd., 1914). 


"The distinction between a general and special agency is in 
most cases a plain one. The purvose of the latter is a 
single transaction, or a transaction with designated personse 
It does not leave to the agent any discretion as to the ver- 
sons with whom he may contract for the principal, if he be 
empowered to make more than one contract. Authority to buy 
for a principal a single article of merchandise by one con~ 
tract, or to buy several articles from a person named, is a 
special agency, but authority to make purchases from any 
persons with whom the ngent may choose to deal, or to make 
an indefinite number of purchases, is a general agency. 

* * * The distinction between the two kinds of ngencies 

is that the one t& created by powor given to do acts of 9 
class, nnd the other by power given to do individual acts 
Only." Butler v. Maples, 76 U.s. 766 (1669), at pe 773. 
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The term "general agent" nlgo is ssid to have o "subordinate" 
mennine. It is sometimes tnriceon to refer to the extent of the agent's 
authority. The phrase, as distingvished from that of "special agent" 
would connote the distinction between an agent investcd with broad 
powers, and one having only limited powers. Mechem, supra, Sect. 59. 
But this use of the term "general agent" as a basis of distinction 
from the "special agent" is.not the accepted..one. The most recent 
euthoritative definition of these terms also makes the continuity of 
service the true basis. 


"(1) A general agent is an agent outhorized to 
_conduct a series of transactions involving a continuity ky 
of service. i £ we, 


"(2) A special agent-is an agent authorized to 
conduct a single transaction or a series of transactions 
not involving continuity of service." American Law 
Institute, Restatement 


The reason why these terms are the subject of any such éonfusion 
is that very often the agent having power to perform a series of similar 
acts, also is invested with broad povers with which to perform them, 
wacreas an ogent authorized to verform 2 particulsr act is entrusted 
only with limited powers. Ifechom, sworn, Sect. 59. But true "general"! 
agents may heve only limited vovers with wich to cffect their sories 
of transactions, and the "special agent may, on thé other hond, be 
invested with broad. povers vith which to porform his individual trans- 
action or acts. Amcrican Law Institute, supra, Sect. $ ey". 


However, regardless of which of the above meanings of the torm 
is adopted, noither of thom expresses the idea of the Control Committee, = 
"one who is employed to. handle all, or substantially .all, of a canner's 
sales, or any. particular class thereof, such as domestic ot export." 


ig there are, of course,. "sole" agents.» See Stone v. Fox Machine 
Go+, 145 hick, 689, 109 N.7, 659 (1906). And, "exclusive" agents. See 
Haynes Automobile Co. ve Yoodill Auto Co.; 163 Cal. 102, 124 Paci ae 
akong And, "sole end exclusive" agents. Wiggin v. Consolidated 
Adjustable. Shoe Co., 161 Mass. 597, 37 N.E. 752 (1894). Those are the 
terms employed in agency law to correctly connote the kind of an agent 
the Control Committee has'in mind. Othervise, a principal may have 
several general agents. Insurance Co. of North America v,. Thornton, 
130 Ala..222, 80. So. 614 (1909); See Maddox Motor Co. v. Ford Motor Co., 
23 §.17.. (2d) 333. (Comm. of App. Tex. 1930). | 


"And it is not the less a general agency, because it 
does not extend over the whole ‘business of the prin- 
cipal. A man may have many general agents - onc to 
buy cotton, another to buy wheat, and another to buy 
horses. So, he may have a eoneral agent to buy cotton. 
in one neighborhood, and another general agent to buy 
cotton in another neighborhood," Butler v. Maples, 
76 U»S..766 (1869), at page 273. roe 


That the agent is a "gales! agent in -no way affects the accepted 
-meanine of the term "general! agent. A: ’echeral-sales agent" is one who, 
" under one blanket authorization is empoweréd'té: continuously make sales 
in behalf of a principals See lechen, Supra, Sect. 854, et seq. But 
‘ther"general sales agent" may, of course; also be 2 ‘Ngole! agent. Soc 
Kaompfer vs ve Tompkins ee. 242 N.Y. 376, 152 N.E. 120 (1926). Or, an 
"exclusive" ono. ‘Sec Doze v.. Shorvood, 41 Minn. 535, 43 N.W. 560 (1889). 
Or, the sole agont for the salo ofthe total output of the principal. 
--Hutchinson _V+ Root, 2 App. Divs: 584) -38-N. Y. Sup. 16, aff'd 158 N.Y. 

681, 52:i.H."1124 (1896). Such: ‘would” séem to be the kind of agent the 
Control. Gomi t tee. has ‘in mind 


te oS we 


Thus, it seems clear that ‘ shire. ig ‘nothing in a "sales" agency 
~aFtich would serve to change the orthodox meaning Of the term "general" ; 
vmeniapplied ~to an "agent'!¥. Other: descrivtive terms would have to be 
wusedto convey the idea: which the: Control poe ele contends is herein 
convowed by .the term "eeneral: sates agent." Of course, it would seem 
very probable that an agent of the kind described by the Control Com 
smittee would be a "general agent." = But'this is far from saying that a 
"general agent" is the kind of en: agent described by the Commi Gres He 
would have te ‘be much more than'a mere “general sales agent," as that 
term is used in the -law of AZENCY 


Nor does the use of ‘the:.torm Aaa castle ei in sustaining the 
“Control Committee's definition. To accredit is only to "furnish with 
ercdentials." Funk & Taennlls Now Standard Dictionary. Nor docs the 
term trke on any diffcrent memming when used in connection with an agent. 
See Rorick vs. Stillwell, 101 Fla. 4, 133 So. 609, 615 (1931). Any kind 
of an. sgent may be "accredited." American: Law Inst, Restatement, Sect. 


77128. Problems arising out of the vor "aégcredited" when used in connec- 
ne) uren Fith an gent:,- are principally Limited.to the "specially accreditcé" 


“ogent. The.type of problems thus arising are illus trated by the follovw- 


ing quotation: 


"An agent is specially accredited to a third person 

when such third person has been svecially invited by the 
‘principal to deal with tho agent under such circumstances 

as lead him reasonably to bolicve that he will be notified 
if the authority is altercd or revoked. The principal in 
person may specially accredit the agent to a third person 

or he may do so ‘through the agent specially accredited or 
through another agent. .It is hot chough, however, that the 
principal has cards made upon which the agent's name is 
printed, indicating that he is an. agent or that the princi- 
pal directs: the ngont to say that’ he is'instructed to call 
‘vypon the third verson. - In order’ that an agent may be speo- 
cially accredited, there must be some assurance given to 

toe. particuler third vorson other than that Mien ordinarily 
exists in the caso of porsons who Imow that a certain person 
is on agent. Hither a general or a special agent may be spc- 
cially accredited." American Low Instutute, Roestatements, 
soct. 14. 
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Obviously, neither the use of the simple term "accredited", nor 
the special problems’ arising © out of the more technical term "specially 
aecredited", serve to: affect the’ ordinary meaning of the phrase, "general 
agent" or "general sales agent". 


It is true that’ the above definitions cannot be inflexibleg 


'The general prineiples of the: ‘Law. fe ag sency are well- 
defined, and the courts are af rreed respecting. their scope 
and application. The only aireavonce wrich has been found - 
is in the application of these’ principles to particular 
states of facts. The trouble always lies in determining 
from the facts the character of the agency. * * * Ever since 
he law on this subject. was first declared, law writers and. 
judges have attempted to define the, different sorts of agen= 
cy. Many of the discrepancies which apparently exist have. 

_ arisen from these attempts at definition.” McIntosh Co. Ve 
'. Rice, 13 Colo. App. 393, 58 Pac. 358 (1899), at p. 361. 


The true test as to what kind of an agent an agent is, is always 
what was actually intended. . McClanahan v. Breeding, 172 Ind. 457, .88 
N. E. 695 (1909). Ana the parposes to be accomplished are of area in- 
portance in ascertaining what was intended. As the cart stated in 
McClanahan v. Breeding, supra, in construing an agency instrument: 

"The intention not the letter, should control. The 
instrument should be so construed as to effectuate the ob- 
ject, if it can be ascertained." (At 88 N.E.. 696) 


One of the permissible aids in determining such intent is trade 
usage and custom. Cawthorn v- Iusk & Co., 97 Ala. 674. 11 So. 731 (1892); 
Garfield v. Peerless Motor Car Co., 189 Mass. 395, 75 N.B. 695 (1905), — 
Agreements of agency are often interpreted "in the light of tradc usage', 
Haynes Avtomobile Co. v. Voodill Auto Co., 163 Cal. 102, 124 Pas, ee 
718 (1912) « 


Thus legal substantiation may possibly be found for the Control 
Committee's interpretation in that such interpretation might be consistent 
with the intended meaning of the me as used in the Section, an intent 
po ssibly ‘shown by alleged trade usag There are two indications that 
aie may be the general ly accepted Pons custom and usage of this term: 
(1) The term is contained in the Control Committee's letter, which 
states: "It seoms logical that Foster and Yood Canning Comper under 
the Agreement and License, should be made to follow the same plan _adoptéd 
by other canners, namely, either sell their domestic output through one 
firm as generol accredited sales agents, or secure brokers in the markets 
in question." (2) The Section of the Wiarketing Agreement in qvestion 
(Sec. 6) reads: "A canner operating through hig accredited general sales 
agent — * *," The use of the word "his" in connection with "general 
accredited sales agent" may very possibly indicate that a canner is 
deened to hove but one such agent, - "his". agent. 
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On the other hand, there would hot sccm to-be anything in the! pur+”’ 
dose of this Section in itself t0 warront.on unusuel interpretation of 
the term "genernl snles agent", The phrase.."accredited general sales’. 
agent" is employed’in the Section in distinction to that of "broker". 
And this seems to be in line with a common business distinction that is” 
often made between brokers ,and general sales.agents. See Molloy v. 
TMhitehall Cement Coi, 116 ‘Avp. Div. 839, 10S WWYS "Supp. 363 (1907). 
The broker is ordinarily only a "special agent", and servegs an 
entirely different function. Because of this difference in relation- 
ship to the principal and,in the. functions they. .serve, there would seem 
to be many business reasons for differentiation im treatment:éuch as is 
made in the Marketing Agreement,.and License. The'-courts have’ recognized 
the difference in the kinds of Yelationship.to the principal botweon. the 
general sales agent and the broker, and, as a result, have implicd 
powers to the general Sales. agent: which..they have denied:to the broker.’ °% 
Thus, a, "general salcs agent" is. assumed;to; have broad power to do all °°" 
acts incidental to the effectuation of sales». Potter v.. Springffehd Ag 
Milling Co., 75 Miss. 532, 23. So. 259.(1898), He is "clothed with. . 
general power to sell the property. wi thout..restri¢tions,-has implied 
authority to select the purchaser, to fix the price,,and to'agree upon” © 
such ordinary incidental matters as.the time.and place of delivery, md‘ 
the other ordinary and usual terms of a-sale"....Mechem; supra, Sect. 
(854. But a broker's authority.will.be assumed to be moré limited. He 
has no implied authority, for instance, to fix the terms of -delivery.” | 


ilolloy v. Whitehall Cement Co., supra. 


Of course, it 4s conceivable. that the ordinary business dis- 
tinction: between a general sales agent and broker has real meaning in 
this particular industry only if the general agent is a’ sole ‘agent, 
and that, therefore, when this industry uses the phrase "general agent" 
it can only mean a "sole agent". But the provision itsclf gives no 
such indication, and the reason for the use of the terms-in it ‘seems - 
to be based upon the ordinary general businessdistinetions between © 
the two. : ; - ree 


Arid the same conclusion.is to be draym from an examination. of 
the Hearings held in connection with the Marketing . Agreement in 
Question. These Hearings give no support to the contention that it is:: 
the trade custom in this industry: that a general sales ngent 6f 2 
canner shall be his sole agent. The provision. in question received 
Only slight consideration during; the entire serics of Hearings. -I+': 
appeared, however, that.an agsocintion of these "general sales agents!" (2:9 
were there represénted.. Ahd-there was nothing that was. said é6ither by! ivss" 
their representative or anyone else during the course of the Henrings 5 
in connection with the Section which indicates in any wny that it is 
the custom in this trnde for a cnnner to hnve only one general snles 
agent. (See Hearings, Proposed Marketing Agrcement :for Cling Penches 
Canned in the Stnte of Californin, July 31, 1933, pp. 165, 166.) 
Furthermore, the business scems .to. be trensacted.in such a way.thnt 
the "agent" buys, —- "takes title to, the conned peaches" .- (Pp. -165): and 
then marizets them through .other: brokers. The. transaction, thus, secms 
to be, in effect, a snile of, the. peaches. from the canner. to the so-called «: 
"agent", But if such an "agent" can, for any number of reasons, buy 
only -. limited amount of the enmncr's output, there seems to be no 
reason why the canner cannot scll to other such "agents" also, if such 
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| i 
is necessary for the succesgful distribution of his output, The 
"accredited general sales agent" set-up seems to be merely.one method 
of distribution, ond it vould séem to homer rather than aid a conner's 
distribution to limit his outlet to only one co-called "sales agent!'. 


Furthermore, rarely will the plain meaning of commonly accepted 
agency terms be avoided. Deering Co. v. Beatty, 107 Iowa 70L, 77 NeWe 
325 (1898). And the courts’ do not ‘easily constmié- agencies to be - 
exclusive. BNE Beis ent eins PF. 


"An exclusive agency will not’ be arented by .implica- e 
tion where the vords of the contract donot naturally import | 
the meaning." Indiana Road Machine Co. v. Lebanon Carriage 
Co., 25. Ky. Ls. 1763, 78°8.45'961 (1904). 7 


It is submitted, however, that the purposes of the Control Com 
mittee might well be accomplished through different reasoning. It. 
could'be maintained that A.M. Beebe Co. are not general agents, — not 
because they do not handle 411 of Foster & Yood's output, for that is” 
not what the term "general sales agent" is normally. or correctly taken 
to mean —- but because they, in fact, have no such intimate, business | 
agency relationship or conreé ction as to warrant their being so con- 
sidered, and because they are in fact merely ordinary, independent 
brokers. The Control Committee's letter refers to them as "a reputable 
firm of San Francisco brokers". As above pointed out, it. may De aoe 
necessary, for many reasons, to determine whether a firm is merely an 
independent broker on its own acount, or in fact a general agent of 
another.’ To discover the true connection, such indicia as letterheads, 
signs, and in fact the whole businessset-up of the alleged general 
selling agent can be investigated. See Molloy v. Whitehall Cememt Ca., 


“'gupra. 


It is dnego investigating the actual relationship between t hese 
two firms that the word "accredited" assumes importance. ‘Whether or not 
the A. li. Beebe Co. has any crédentials whatsoever would be pertinent to 
a decision whether they are, - not only general agents, which in itself 
may be a subject of investigation - but "accredited" general agents. . 
If there is nothing about A. M. Beebe Co., who ordinarily operate ag . 
independent brokers, to warrant the inference that they are in. fact 2 
general sales agents ~- and "accredited" by Foster & ood to be such = 
then the’ ruling can fairly be made that, as brokers, they are entitled only 
to the 2°1/2% commissions provided for by the Marketing Agreement and 
License. And brokers in the other markets would hawe to be rélied upon, 
waich is the result <¢ the Control Committee desires, and which is also 
considered desirable by the General Crops Section "frém the economic — 
standpoint", 


CONCLUSION 


LS, wih fact, it is the trade custom that a,"general ‘accredited, 
sales agent" is | ennner's sole agent, md the term was used in the | 
Marketing Apreement in accordance with the trade custom, then the Control 
Cormittee is correct in its interpretation. Some support may be found 
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for the conclusion that the Committee's interpretation ig in oecordance 
with trade custom, both in the correspondence submitted herewith and in 
the wording of the Section in question. However, there would seen to 

be equally strong, if not stronger, contrary conclusions which can be 
drexm both from the content of the provision and from the Hearings held 
in connection with the Marketing Agreement. Furthermore, the reluctance 
of the courts to extend ordinary agency terms beyond their natural 
meaning, and especially to construe agencies as exclusive, when such do 
not clearly appear to be the import of the terms used, makes it quite 
improbable that a court would accept the Control Committee's intervreta- 
tion. Eowever, the result attempted to be obtained by the Control 
Committee can, it seems, very probably be accomplished by an inguiry 
into the actual character and function of the alleged general sales agent 
in question. The indication from the correspondence is that such an 
inquiry would lead to the conclusion that the firm in question is in 
fact a broker and not a general sales agent, and therefore entitled to 
only 2 1/24 commissions. 


Telford Taylor, 
Acting Chief, Brief and Opinion Section, 
Office of the General Counsel. 
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No. 95 


MEMBER OF A COUNTY ALLOTMENT COMMITTEE 


NOT AN OFFICER OF THS UNITED STATES. 


A member of a County Allotment or Community Com 
mittee established under a Wheat Production 
or Corn-Hog Control Association, who is paid 
for his services by the Association, is not an 
officer of the United States, and, under 
accepted definitions of the term "officer" 
as used in constitutional and statutory 
provisions relating to the operations of 
Government, cannot be said to hold an "office 
* *  *under the laws of the United States." 


Opinion Section Memorandum No. 171. 
Dated July 26, 1934. 
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MEMORANDUL OF LAY 


on problem raised by Mr. John Vaughan, Super- 
intendent of Public Instruction of the State 
Fre " of Oklahoma, in letter dated June 30, 1934. 


QUESTION 


Is a member of » County Allotment or pom alte 
Committee established under a Theat Production 
or Corn-Hog Control. Ass2ciation, who is paid 
for his services by the Treasurer of the 
Association, an officer of the United States, 
or does he hold "an.office of trust or profit 
* * * under the laws of the United States?" 


OPINION 


A member of such a committee-.is not an officer 
of the United States, and, under accepted 
definitions of the term "officer" as used in 
constitutional and statutory provisions relat- 
ing to the operations of government, cannot be 
said to hold an: "office * * * under the laws 

of the Mmited States." 


Eee OF FACTS 
“Section 12, Article 2, of the Constitution of the State of 
Oklanoma provides: 


‘No member of Congress from this Stabe, or 
person. holding any office of trust or profit 
under the laws of any other State, or of the 
Imited States, shall hold any office of trust 
or profit vnder the laws of this State." 


The question has arisen whether or not a member of a local school board 

may also serve on the "Crop Adjustment Board, " by which it is assumed that 
reference is made to a County Allotment or Community Committee such as 

Pease organized under the Corn-Hog or Vheat Sey Control Associations, 


thes se associations have been setanished by the Bee eee of 
Aericulture under: the authority conferred upon him by Section 10 (o) of the 
Azricultural Adjustment Act. As stated in the articles of association, 


—7'7 Om 


they ere 
"organized for the purpose of cooperating with 
_the Secretary of Agriculture in making effective 
“the provisions of the \gricultural Adjustment 
Act « « e in their apolication to wheat .. ." 
(or to corn and hogs as the*~case may be). 


In the case of cach such association, the members of the Commnity © 
Committees are elected by the members of the association as are the di- 
rectors who constitute the Board of Directors, which in turn elects the 
mormbors of the County Allotment Committee. 


Tie duties of the Directors, Committees and Officers of the 

ssociation are set forth in the articles of association. In addition 
to the duties enumerated, it is provided in the case of. the County Allot-— 
ment Cozmittee under the wheat control program that. the Committee shall 
perform such further duties as may be prescribed for it by rege 
which may be made from time t. time by the Secretary. of. Agriculture .! 
The County Allotment Committee under the corn-hog program is also to per= 
form "such other duties as may be ~ssigned to it." The Commnity Committee 
under the same program, in addition to its specified duties in obtaining © 
contracts and data, is to perform "such other duties as may be assigned — 
to it by the county allotment committee or the Corn-Hog Section." There - 
is no similar blanket provision for the prescription of new duties for 
the Community Committees under the vheat program, but their work is 
clearly of a subordinate aature, consisting of assistance in obtaining 
contrects, the securizrg of needed pak at etc. 


Article VI, séctten Ly os ee erticles of the Theat Production 
Control Association provides ; 


"Te members of the County Allotment Committee, 

the members of the Community Committeese . . e 

may receive compensation if.the:Board of. Directors 

so dectdes ond if the Theat Section approves." 
A similar provision is made in the case of the do isHodd Contam Associa- 
tion, the compensation being subject to approval. by. the. Corn-Hog Section. 
Funds to pajyy-committeemen for their services and other..approved expenses | 
the Associations nre drawn from moneys avpropriated by. the Agricultural 
Adjustment Act end are transmitted to the treasurers of.the Associations 
for distribution to the persons entitled. a 


| BY Article II belie ues of the ‘Theat Production Control Agsocia- 
tion ms Z yea te GREY: Per i ae, | 


"The provisions of these Articles shall be subject 
to ell réguletions,: apylicable -thoreto,--heretofore 

On bande aah tees at by ste) sets: as care : 
‘culture’ 5 See AL em Gide! 0 ie 


ae : bait eyes 


The corresponting provision of.Article II of the articles of the 
Sorn-Hne Control Association reads: 


"Tae provisions of these articles shall be subject 
to all regulations and administrative rulings 
npplicable thereto, heretofore or hereafter pre- 
scribed by the Secretaryof Agriculture, end to 

all instructions. issued by the Corn-Hog Section, 
and shall be subject. to amendment by the Secretary 
of Arriculture.! 


- 


The method of appointment does not 
sotisfy the constitutional reauirements 
for the appointmentof officers cf the 


United States. 


From the above statement of facts, it appears that the members of 
“the Community ond County Allotment Ocmmittee (hereafter called "Committec- 


““ men") are elected as such in each cnse by the members of the Associntion 


ch> 


"or Dy © Board of Directors consisting of directors clected by the members. 
' They ore not appointed by the Secretary. It follows that a Committeeman 

is not, by virtue of his selection as such, an officer of the United States, 
for the reason that he is not appointed in a manner required by the Con- 
‘stitution for the appointment of such officers. 


The Constitution provides thnt the President. 


'o* * * -~hnll nominate, and, by and with the Advice 
end Consent of the Senate, shall apooint Ambassadors, 
other public Ministers and Consuls, Judges of the 
Supreme Court, md all other Officers of the United 
States, whose Anpointments are not herein otherwise 
provided for, and which shall be established by Law; 
but the Congress my by Law vest the Anpointment of 
such inferior Officers, »s they think proper, in the 
President alone, in the Courts of Law, or in the 
Heads of Departments." Const., Art. II, Sec. 2. 


Thet the methods herein provided for the -ppointment of officers 
are exclusive is "cll established. Discussing this question in United 


Sirtes v. Germaine 99 U.S. 508, 510 (1878), the Court said, -t p. 509; 


"Te Constitution for purpeses of nppointment 
very ¢lenrly divides all its officers into two classes. 
The primary class requires a nomination by the President 
‘and confirmation by the Sennte. But foreseeing thrt vhen 
offices became numerous, and sudden removals necessary, 


“7736 


tris rode might be inconvenient, it "1s provided that, in 
regrrd to officers inferior to those specially mentioned, ; 
Coneress might by lav vest their appointment in.the 2 
President alone, in the ccowrts of law, or in the heads of 
departments. That all persons who cen be said to hold an 
office under the government about to be established under 
the Constitution were. intended to be included within one 
or the other of these modes of appointment there can be 
but little doubt." 


it is clear that the Committeemen in question are not appointed to 
their positions by the Secretary of Agriculture as the head of an executive 
department or in any other mode prescribed by the Constitution. It mar be 
conceded that the Control Associations are agcncies established by the 
Secretary and that the Committeemen are officers of such Associations, DbuteE 
that will not suffice to make them o*ficers of the United States. Thus the 
Soumissioners of the Centennial Exhibition appointed by the President under 
a act creating the Commaission and defining its duties are officers of the © 
United States, but the secretary of the Commisdon, appointed by the 
Jommission, although an officer of the Commission, is not an officer of the 
Jnited States 15. Op. Atty. Gen. 187 (1877). To the same effect, in ress 
pect to the secretary of the commission for the Yorld's Columbian Exposit 
see 4 Compe Dec. 696 (1898). So also, the inspector-general of the Nationa 
Hom ee Disabled Volunteer Soldiers, a corporation: provided for by act of — 
Renpesee: is not an officer of the United States, although his position is) 
estanlished by law and he is paid from public funds, for the reason, among 
others, that he is not anpointed in the manrer prescribed. by the Constituti 
‘ é 


- 
y 


But it may be agreed that the Committeemen insofar as they are 
employed to perform duties and ser ices for which they are.compens»xted from 
federal funés are employed, and therefore appointed, by the Secretarye It 
does not »ppear from the articles of association. that the Committeemen are 
employed or appointed by the Secretary in any direct sense to perform such 
Services. The procedure indicated calls for a vote.of the board of director 
ad the aprroval of the appropriate commodity section before the committeeme 
is entitled to comocnsation. The approval by the Secreta y of the individua 
employment is not required, and there is apparently no.formal procedure ine 
the nature of an "appointment". Even vere there in practice such procedu 
with an aoproval by the Secretary of the individual appointment, the con: 
Yaka bots cco regarding appointment would not be satisfied unless the 
ee ee by the § Haar haan were required by law. This is indicated by 
U. S. ve Houat, 124 U. S. 303 (1889) in which it was held that a paymaster 
clerk appgint ed by a payms ter with the approval of the Secretary of the 
is not an officer of the UnitedStates for the reason that his apoointment — 
is not required to be made in one of the ways prescribed for the apoointnen’ 
of oficers of the United States, . ‘The court said: (pe Sones 


"If there were any statute wh rich BER tne Load of 
tho Navy Department to appoint a paymaster's clerk, *he- 
tecrnical argument, thot. the appointment in this casey 

although actually made by Paymaster Thitchouce and only 
epproved by, Harmony ns. Acting Sccretary in a formal vay, 
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with the approval of a half dozen other officers, 
might still be considered sufficient to call this 
an apoointment by..the. head of thet Department. 

But there is no statute authorizing the Secretary 
‘of the Navy to appoint a paymaster's clerk, nor is 
there any act requiring his approval of such an 
appointment, and the regulations of the navy do 
not seem to require any such appointment or 
aporoval for the holding of that position. 

| "The claimant, therefore, was not an officer, 
either appointed by ‘the President, or under the 
authority of any law vesting such appointment in 
the head of a Department." 


- By Section 10{(o2) of the Agricultural Adjustment Act, the 
Secrets ry is authorized to appoint such officers and employees 
as may be necessary to execute tthe functions vested in him by 
the Act. He is also euthorized by Section 10(c) to make necessary 
regulations having the force of law in order to carry out the 
powers vested in him by the Act. It is therefore open to him 
to provide by regulation for the creation of offices to the 
extent necessary for carrying out the control programs and to 
‘provide for the apvointment by himself of the persons to fill the 
same s in the @bsence of such an exercise of authority by the 
Secretary, the employment of the Committeemen now in question is 
Clearly within the rule of U. S. v. Novat, supra. The facts, as 
At present understood, show no more than an administrative authori- 
gation of the employment. of committeemen to perform certain ~ 
servicess 


hae 


The duties of Committeemen, and the 
mamer in which they are. prescribed, 
are not consistent with the status: 
of officers of the United States. 


The tests of what constitute an office include, in addition 
to the method by which appointments to it are made, the nature of 
the duties to be A eeetgeer sg end the manner in which those duties 
are prescribed. 


An "office! is said to embrace "the ideas of tenure, duration, 
emolument and duties." U. U.. Sa v. Hartwell, 6.T7all. 385 (1867). But, 
as pointed out.in 16 Comp. Dec, 823, 826 (1910) a mere agency or 
eraployment. may include those qualities also. -. The ria of: di stinction 


_is pointed ovt. in, 31-Op. Atty. Gen. 2015, 203. (1918) « 


NWhere ie Gaobetn buena (a Be nly Gras! 
in one of the ways by which, under the Con- 
stitution, an officer may be appointed, the 
inguiry must always be into the nature of 
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the services to be rendered. If the apvointce 
himself performs any of the functions of gov- 
ermment, he is on officer. If he merely’ 
renders assistance to another in the perform- 
enee of those functions, he is an employee." 


Further, as stated in 29 Atty. Gen. 593, 595, (asia); 


"By temre is “not meant a holding for a fixed 
term. Many adiitted officers do ‘not so hold. 
The distinction is between those persons whose 
services are occasional and temporary, fixed by 
sone contract of employment, md those whose 
services are general and indefinite in a line — 
of duty prescribed by lav." 


Sce also U. 8S. v. Germaine, 99 U. S. 508, 511 (1878); Auffmordt v. Hedden, 
137 U. S. 310, 827 (1890); U. S. v. Schlicrholz, 137 Fed. 616, $19 (1965) : 
Martin v. U. S., 168 Fed. 198, 202-203 (1909). | 


In the present case, the duties of. Committeemen are not fixed 
by law but are enumerated in the articles of association. In the case 
of the Corn-Hog Association, it is expresd y provided that additional» 
duties may be assigned them, not by regulations or any formal action 
of the Secretary but, in the case of the Commnity Committees "by the count 
allotment committee or the Corn-Hog Section," and, in the case of: the 
County Allotment Cormittee. presumably by the Corn-Hog Section alonée<™ 
The articles of the Theat Production Control Association are somewhat 
different in this respect. They provide, as to the County Allotment 3 
Committees, that they shall perform such further duties as may be 
prescribed by regulations made by the Secretary. Undoubtedly, a 
prescription of the duties of such committees by regulations having 
the force of law would be consistent with an exercise of the authority 
vested in the Secretary to appoint officers necessary to aid in carrying 
out the functions ‘rested in. him by the Act. »It is not understood, 
however, that regulations: have been issued to define the duties of such 
committeemen. Moreover, such prescription...of duties could not cure 
the defect e3 snineees by virtue of the fact that the members of such 
committees sre not r:quired to be spoointed in the manner provided 
by the RA pet aie ier aN ‘ 


With respect to such Cor: ie eoenern tot as ee oe the: 
County Allotment and Community Committees but as ponders: ena 
by and receiving compensation from the Agricultural Adjustment 
Adninistration, there is the further difficulty that their. employ- 
ment is temporary and occasional, subject to the approval of the 
Commodity Section and terminable at, any time... It is not enough, | 
to satisfy the tests of public’ office: that the: duties. be fixed. | 
by law; they mst be, if. not of. a permanent, atleast of a cont 
ing nature. As Se pea ele, Op. Atty..Gen. 247, .249. 1807 after citing 
Us Se Ve Heurice, 2 Bloek,. 96: {1822):,- 26 Fede: Cases: 22119. 10s: Se Vs Goreng 
99 U. S. 508, (1878) 22. Op. spats Gen. 184, |. rama f | 
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"the idea runs throygh all the cases that in 
order to constitute an office the employment 
must be contimiing and not temporary.". 


See also 2 Comp. Dec. 467, 471 (1896); 15/0p. Atty. Gen. 187, 188 (1877). 
Under the wheat as well as under the corn-hog program Committcemen ore em- 
ployed only upon approval of the commodity sections which direct t»eir 
services and have power to tcorminate thom at any time. The services 
rondered by the Conmitteemen are thus "occasional and temporary, fixed 

by some contract of employment" and conform to the definition used in 

29 Atty. Gen. ‘593, supra. to distinguish emnloyees from officers. 


On the facts as understood, there“ore, it does not appear that 
the Secretary has created, or attempted to create, an "office." Con- 
siderins therefore, the method of their selection, the terms of their 
employment, and the manacr in which their services are prescribed and 
directed, it is my opinion that the members of the committees in ques- 
tion, although receiving compensation, are not officers of the United 
Hoatese 


acim 


Such committeemen do not, under accepted 
rules of construction, occupy "an office 
of trust or profit wnder the laws . « e 
of the United Sates." 


As has been noted, a Committeeman, although not an officer of 
the United S,ates, may be an officer of the County or Comminity 
Gonmittee. May he for that reason be regarded as holding "An office 
of trust or profit wnder the lews * * * * of the United States?" 


It is, of course, true that the office he holds is one created 
ander articles of association issued by a public officer acting under 
lawful authority. But the term "office" wren used in constitutional 
provisions or in statutes relating to the functioning of government is 
ordinarily understood to mem a public office, the incumbent of which 
is en officer of the state. Sce North Jersev St. Ry. ve Jersey City, 
74 N.J. Lew 761, 67 Atl. 33, 35 (1907); Le Bosquet_v. Meyers, 9 Ind. 
Ti 75, 103 §.7..770, 771 (1907); Evens v. Beattie, 137 5. C. 496 135 


Tt is true that the courts have recognized that Congress may 
sometimes uce the word "officer" to cover individurls in the. service 
of the Government who are not officers in ths strict Constitutional 
sense, Sec U. S. v. Hendce, 124 7. S. 309, 718 (1888). But, as. to 
the meaning of officer in the Constitutional sense, there can be no 
doubt as to certnin essential tests: the office must be created by 
law and the appointment must be one réquired by law to be:: appointed 
by the President, or a court of law, or the head of a department. 
AMecordingly, offices in agencies of the United States, although 
proviced for by law but not required to be. filled in the manner 
prescribed by the Constitution, are not "offices" in the constitutional 
sense or within the meaning of various federal statutes relating to 
double office holding or double salaries. 15 Op. Atty. Gen. 187 


Soe alls ducal 


(1877); 8 Comp. ‘Tec. “443 (1902); 6 Comp. Gen. 112 (1925) ; 4 
ec. 696 (1898); ‘so also as to a commissionership provided for 
treaty, 22 Op. Atty. Gen. 184 (1898) : 


The Peer receeacs of the phrase Noffice ‘OF gees 6r pr 
under the laws * * * of the United States" as used in the Constit 
of the State of Oklahoma is a question to be passed upon by the 
of law officers of that State. In the absence of a contrary inte 
however, it is assumed that by "office" is meer a , public office 
strict sense of the term. 


Telrord., tay Lore 
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No. 96 


MARKETING AGREEMENTS AND LICENSES - 


BUYERS OF FLUE-CURED TOBACCO 


Under the Agricultural Adjustment Act the Secre- 
tary of Agriculture has the power to enter 
into marketing agreements with, and to 
issue licenses to, buyers of flue-cured 
tobacco assuring to growers thereof a 
return which is above the present parity 
price, whenever such action is necessary 
in order to effectuate the declared policy. 


Opinion Section Memorandum No. 141 
Dated July 30, 1934. 
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July 30, 1934. 


MEMORANDUM TO MR. PRESSMAN 


UESTION 


Does the Secretary of Agriculture have the 
power (a) to enter into a Marketing Agreement, 
(b) to issue a License covering buyers of 
flue-cured tobacco assuring to growers there- 
Of a return which is above the present parity 
price? ‘ 


OPINION 


The Secretary has the power to enter into 
such Marketing Agreements and to issue such *- 
Licenses whenever such action is necessary 
in order to effectuate the declared policy 
of Congress ° 


DISCUSSION 


he power of the Secretary to enter into Maria tine Agree- 
ments is derived from Section 8 of tne Agricultural Adjustment Act, 
reading in part as follows: 


"Sec. 8. In order to effectuate the declared 
policy, the Secretary of Agriculture shall have the 
power -— * * * 


(2) ter due notice and opportunity for hear- 
ing, to enter into Marketing Agreements with proces- 
sors, producers, associations of producers and ‘others 
engaged in the handling :of any agricultural commodity 
or product thereof, in the current of or in competition 
with, or so as to burden,-obstruct, or in a Be 
fect interstate or foreign commerce." 


The power of the Secretary to issue Licenses is derived from 
Section 8 of the Act, resding in, part as follows: 


"Sec. 8, In order to effectuate the declared 
policy, the Secretary of Agriculture shall nave the 
power*- *.% * 


"(3) To issue licenses permitting processors 
associations of producers, and others to engage in 
the handling,. inthe current of interstate or foreign 


commerce, of any agvicultural ‘commodity or product 
tnereof, or any competing commodity or product there- 
ore Such licenses shall be subject to such terms and 
conditions, * * * as may be necessary to eliminate 

* * * charges that prevent or tend to prevent the 
-effectuation of the declared policy and the restora- 
tion of normal economic conditions in the marketing 
or such commodities or products and tne financing 
tnereof.!! 


The declared policy wricn these powers are to be used to 


effectuate is stated in Section 2 of the Act: 


"Sec. 2. It is hereby declared to be the policy of 
Congress - 


"(1) To establish and maintain such’ balance be- 
tween the production and consumption of agricultural 
commodities, and such inarketing conditions therefor, 
aS will reestablish prices to farmers’: at a level that 
will give agricultural comnodities a purchasing power 
witn respect to articles that farmers buy, equivalent 
to the purchasing power of agricultural commodities in 
the base.period. The base period in the case of all 
agricultural commodities except tobacco shall be the 
prewar period, August 1909-July 1914, In the case of 
tobacco, the base period shall be the postwar period, 
August 1919-July 1929. 


"(2) To approach such equality of purchasing 
power by gradual correction of the present inequali- 
ties therein at as rapid a rate as is deemed feasible 
in view of the current consumptive demand in ated 
and foreign markets. 


"¢3).fo oeeiiet the consumers! interest by re- 
adjusting farm production at such level as will not 
increase thé, percentage of the consumers! retail ex- 
penditures for agricultural commodities, or products 
derived therefrom, which is returned to the farmer, 
above the percentage which was returned to the farm- 
er in the prewar period, August 1909-July 1914." 


Lan TOV = 


I. 


Congress has not called for the immediate establisnment of 
parity purchasing power in absolute terms. It provided in Section 
2 (2) that the parity of purchasing power shall be approached by 
gradual correction of the jpresent.inequalities at as rapid rate as 
is deemed feasible. (Cf. House Report, No. 6, 73rd’ Cong., lst Sess., 
March 20, 1933, .. 2). The Secretary is autnorized to seek to ac- 
complish equality of purchasing power by establishing a rate to grow- 
ers greater than oresent parity prices in two situations: First, 
wnere it appears that prices of comaodities whicn farmers buy are 
likely to increase, the establishment and maintenance of parity may 
require the immediate fixing of a rate to growers at a level greater 
than the present yarity price, but calculated to meet conditions 
expected in the near future; and second, where it appears that the 
most rapid feasible way of correcting the deficiency in the purchas-— 
ing power of agricultural commodities is to fix a temporary price 
above parity. Especially where it is anticipated that the cost of 
farmer—-consumed goods will rise, such a course would be appropriate. - 
In other words, where the purpose in fixing a price above parity to 
the oroducer is merely to achieve and maintain actual parity as a 
result, a price ebove parity. may be justified. 


If. 


Section 2 (1) of the Act declares the policy of Congress to 
achieve the reestablishment of prices to farmers at a level that 
will give agricultural commodities a purchasing power with respect 
to articles farmers buy: equivalent to the purchasing’ power of agri- 
cultural commodities in the base period. Thus the policy is not to 
achieve parity prices, but, to achieve such prices as will bring pari- 
ty of agricultural purchasing power. The legislative history of the 
Act shows the meaning of this section to be that Congress intended 
to give the farmers the sane bargaining power that they had during 
the base period. The use of parity prices is intended as a means to 
that end. (Of. Senate Hearings on H.R. 3835, 73rd Cong., 1st Sess., 
p- 25) In view of the reduction of acreage used for tobacco produc- 
tion under the commodity benefit contracts authorized by Section 8 
(1) of the Act, to return to the grower no more than the parity price 
would be to give him,less than his parity bargaining power. Althougn 
the commodity réturn on a given amount of tobacco would be as great 
as in the base period, the total commodity return to tne producer 
would be smaller because his crop is smaller. Tuo only reasonable 
interpretation of the concept "nurchasing ‘power of. agricul tural, 
commodities" is not that a single unit of the commodity shall have 
a purchasing power equal, to that in the base period, but that the 
crop of the commodity shall have suca equal ‘purchasing power. The 
farmer's purchasing power will not be increased by a higher price 
for his product if the output of that product’ is unduly restricted. 
The Secretary is, therefore, authorized under Section 2 (1) to 


ope 


establish prices to farmers at a level higher than parity prices 
in order to establish the bargaining power of farmers at the level . 
obtaining in the base period. 


III. 

There remains the question whetner tne validity of such a 
marketing agreement or license would be defeated by Section 2 (3) 
of the Act. It should be noted at the outset that the purport of 
this section is somewhat obscure. It stipulates for protection of 
the consumer by prohibiting such s readjustment of farm production 
as would 


" * * * increase the percentage of the consumers! re- 

tail expenditures for agricultural comnodities, or 

products derived therefrom, which is returned to the ‘ 
farmer, sbove tne percentage which was returned to Me 
the farmer in the prewar period, August 1909-July 1914." : 


Literally construed, this section seems to forbid that, out 
of the consumers! total retail expenditures for agricultural com- 
modities, a greater percentage shall be returned to the farmer than 
was returned during the base period. But such a construction pro- 
tects the middle man alone, and there is strong reason to believe 
that it does not represent the true intent of Congress, since Section 
2 (3) is, on its face, intended to protect the interest of the con- 
sumer rather than that of the middle man. It seems probable, there- 
fore, that what Congress really intended was to forbid that, out of 
the consumers! total retail expenditures, a greater percentage should 
be expended for agricultural comnddities than was expended during the 
base period. While there may be some doubt whether tnis interpreta- de 
tion is possible with due regard to the grammatical construction of 
the section as it stands, it is obviously more in accord, with tne de- 
clared purpose to protect the consumers! ne eas 


However, mee not believe es is necessary at this time 
to pass upon the question raised in the foregoing paragraph. Even _ a as 
assuming toat the more liberal construction suggested above be adopt—-. 9" 
ed, it seems clear that. Section 2 (3) was not intended to limit or 
impede execution of the, policy expressed in Section 2 (1), but that. 
it was intended only to insure that the consumers! interest would 
not be damaged by an increase in the purchasing power of agricul- 
tural commodities above their power in the base period, in which Ca 
case there must eee ensue an increase in.the consumers! ex- .. °F 
penditures for agricultural commodities, or else a decline in theix 
consumption. - This lnterpretation.is plainly ;in seabird with. the ares 
clear intention, of Congress not to favor one portion of the, public. 

at the expense of another. It Should again be recognized, however,; .902 
that the true intendment of Section 2.(3) is.difficult to ascertea singe 
and it therefore cannot be anticipated with any certainty that my 
Opinion as here Expressed would be sustained by the courts. 
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IV. 


It thus appears that the Secretary would be authorized to 
establish prices to growers at a level higher than parity prices. 
There are, however, certain limitations upon the extent of this au- 
thorization. In each case the authority is derived from the purpose 
for which it is used and would have to rest upon a factual basis 
Showing that the measure adopted is at least reasonably calculated 
to effect that purpose. 


The authority derived under the argument made in paragraph 
I above gives the Secretary, in an appropriate case, the freest dis- 
cretion. It enables him to fix prices above parity prices wherever 
he may find it necessary, for the ultimate correction of inequali- 
ties of purchasing power, to do soe He may then select any level 
he may find is best calculated to achieve actual parity as rapidly 
as possible, and to maintain the same. The authority derived under 
argument II above is limited by the level at which the bargaining 
power of the farmer will be restored to its value in the base periods 
That is to say, prices may be fixed above parity only to the extent 
that production is reduced below the level as obtaining in the base 
period. 


In any event, the Secretary would not be authorized in the 
issuance of a license to establish a return to a grower greater 
than parity price unless such a provision in the license be calcu- 
lated to accomplish the restoration of normal economic conditions 
in the marketing of the commodity and the financing thereof. Even 
where the Congressional policy is otherwise satisfied, a clause in 
the license obstructing the restoration of normal economic conditions 
in the marketing and financing of the commodity would be invalidated 
by the express language of the Act. 


Telford Taylor, 


Acting Chief, Brief and Opinion Section, 
Office of the General Counsel. 


J 
i 
, 
wh ‘ 
“ 
a ’ 
' 
' OP = 
’ 
. 
F 
’ 
pe" 
te 


- 791° - 


PROCEEDS OF TAX ON PROCESSING IN THE UNITED 
STATES OF PHILIPPINE SUGAR--PROCEEDS OF 
COMPENSATING TAXES ON PHILIPPINE SUGAR 


Under Section 15 of the Agricultural Adjustment 
Act, as amended, monies collected on 
processing within continental United 
States of Philippine sugar may be 
covered into a fund to be expended 
in the Philippines for the purposes 
mentioned in that Section, without 
the necessity of an extension of the 
Agricultural Adjustment Act to the 
Philippines. 


Section 15 (e) of the Agricultural Adjustment 
Act is still in effect, and compen- 
satory taxes on Philippine sugar must 
still be covered into the special fund 
provided for by that provision. 


Opinion Section Memorandum No. 103 
Dated July 31, 1934. 
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Jaly Sl, 1934. 


s MEMORANDUM TO MR. GILCHRIST 
Pursuant to eae inquiry of pane 15, “I reply as follows: 


oust TON hae 


Under Section 8 of the Sugar Bill 
(which amends Section 15 of the Agricul- 
tural Adjustment Act) may the tax col- 
lected an the processing of Philippine 
sugarcane within the United States be 
covered into a separate fund to be ex- 
pended. in the Philippines for. the’ pur- 
poses mentioned if the Act be not tat 

‘ed to the Philippines? - 


OPINION 


On established rules of statutory 
construction, .the effect of a proviso 
must be confined to the provisions pre- 
ceding it, and where the office of the. 
proviso is clearly explanatory of fore- 
going matter, its application cannot be 
extended to the subsequent portion of the 
Section. Moreover, Since a proviso must 
be strictly construed to include no case 
not within the letter of its terms, it 
is. concluded that the monies collected 

on the processing within continental 
United States of. Philippine sugar may 

‘be covered into the fund for the: purpose 
mentioned without an extension of the 
Agricultural Adjustment Act to the Phil-- 
ippine Islands. 


7 DISCUSSION 
Section 8 of the iy a BYU reads: as “follows: 
"Sec, oe Section 15 of the Aetna ous Adjust- 


> ment Act, as amended, is amended by adding at the end 
‘thereof the following new subsection: : 
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'(f) The President, in his discretion, 
is authorized by proclamation to decree that 
all'or part of the taxes collected from the 
processing of sugar beets or sugarcane in 
Puerto Rico, The Territoty of Hawaii, the 
Philippine Islands, the Virgin Islands, 
American Samoa, the Canal Zone, and/or the 
Island of Guam (if the. ‘brovisions of this 
title are made applicable thereto), and/or 
upon the processing in continental United 
States of sugar produced in, or coming from, 
said areas, snall not be covered into the 
general fund of the Treasury of the United 
States but shall be held as a separate fund, 
in the name of the respective area to which 
related, to be used and expended for the 
benefit of agriculture and/or paid as rental 
or benefit payments in connection with the 
reduction in the acreage, or reduction in the 
production for market, or both, of sugar beets 
and/or sugarcane, and/or used and expended 
for expansion. of markets and for removal of 
surplus agricultural products in such areas, 
respectively, as the Secretary of Agriculture, 
with the approval of the President, shall 
direct.Min Gitabicsisupplieds) 


The legislative history of this provision throws little 
light on the problem here in question. The Section was introduced 
in substantially. this form in the first draft of the Act and only 
minor verbal changes were made in it before its final passage. The 
explanation of the statute put forward by the managers of the House 
merely summarized the content of the Section as follows: 


"Section 8 provides that the President 
may bey proclanation decree that all or part 
‘of the taxes collected from the processing 
of sugar beets or sugarcane in Puerto Rico, 
the Territory of Hawaii, the Philippine 
Islands, the Virgin Islands, American Samoa, 
the Canal Zone, and/or the island of Guam 
(if the provisions of this title are not, 
or aré made, applicable thereto), and/or 
collected upon the processing in continental 
United States of sugar: produced in said areas, 
shall. not be covered into the general fund 
of the Treasury of the United States, but 
Shall be held as a separate fund in the name 
of the respective area to which related, and 
Shall be used in such area-for the benefit 
‘of agriculture and/or as rental or benefit 


' ye ef 
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payments in connection with the reduction in 

" the acreage of. reduction in the production for 
market, or both, of sugar beets and/or sugar- 
cane, cal for expansion of markets and for 
removal of surplus agricultural products. The 
committee amendment to this section is a clari- 
fying amendment." 


The clear terms of this Section, however, compel the inference 
that the separate fund of monies collected upon the processing in con- 
tinental United States of sugar produced in tne Philippines may be 
established without the extension of the Agricultural Adjustment Act 
for this area. It is settled that the natural and appropriate office 
of a proviso is to restrain or qualify the generality of the language 
that it follows (Wayman v. Southard, 10 Wheat. 1 (1825)s- Long v. Palm- 
er, 16 Pet. 65 (1842) and it is therefore apparent that the qualifi- 
cation contained in the phrase "if the provisions of this title are 
made applicable thereto" refers only to the preceding portion of the 
provision. Moreover, it is plain from the position of the clause nere 
in question that its function is explanatory; that is, it was insert- 
ed to gaurd against the possible misinterpretation that authority is 
given under the Section to collect processing taxes in these area 
without the extension of the Agricultural Adjustment Act - a use of 
the proviso well recognized in the principle of construction that a 
proviso may be employed, out of abundant caution, merely to explain 
the general words of the enactment and to prevent a possible construc- 
tion that is not intended. Detroit Citizens! Street Railway Company 
v. Detroit, 64 Fed. 628 (1894); Terrell v. Paducah, 122 Ky. 331, 92 
S. W. 310 (1906). In addition to the fact that a proviso must nor- 
mally be read to modify only preceding language, a phrase which is 
clearly explanatory jn purpose cannot be extended in effect: to a por- 
tion of the Section on which it has no bearing, Since such an inter- 
pretation would be to read in an unintended condition which would de- 
feat the manifest. purpose of the Congress. 


The view that the sole condition to the establishment of the 
fund laid down in ‘the instent provision is that the President decree 
by proclamation that. this be done, is further supported by the rule 
of construction that a proviso which operates to limit the applica- 
tion of the provisions of a statute should be strictly construed to 
include no case not.within the letter of the proviso. United States 
v. Dickson, 15 Pet. 141.(1841); Detroit Citizens! Street Ra Railway v. 
Detroit, 64 Fed. 528 (1894). Since, as has been shown, the function 
of the phrase "if the.provisions of this title are made applicable 
thereto" is exnausted when it has served to clarify the fact that 
the autherity granted to the President under the ‘instant provision 
Ss ineffective as to taxes collected:-from'the processing of sugar. 
beets or sugarcane in tnése areas unless the Agricultural Adjustment 
Act be extended thereto, the application of ‘the proviso to the sub- 
sequent portion of the provision to whicn it vis ‘clearly unrelated 
cannot be sanctioned, on the rule of construction: stated above, witna- 
out explicit lanzsuage to thet effect. The terms of the Section 
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warrant ‘no such bro“d’ interpretation of the ambit of-the proviso 
and it must thereforé ‘be! confined to the preceding part of the pro- 
vision under discussion. 


QUESTION If 


If the President decrees the establish- 

ment of a separate. fund under Section 15 (f) 
f the Agricultural Adjustment Act, would the » . Se 
compensatory taxes collected under Section: 15. ~~. -.33iaes 
(e) go into that special fund, or would they a 
still: go.into the Philippine Treasury? : 2) 


OPINION 


In view of the strong presumption against 
repeal by implication in. the case of contem- 
poraneous statutes, and the fact that the es- ) 
tablishment of separate funds under Section a 
15 (e) and 15 (f) involve no inconsistency, 
Section 15 (e) is still in effect and compen- 

‘satory taxes on Philippine sugar must still 
be covered into the special fund provided for 
by that -provision. 


DISCUSSION a 


Section 15 (e) of the Agricultural Adjustment Act, as amended, 
provides as follows: : 4a . 2 


"During any period for which a processing tax is. ae 
in effect with respect to any commodity there shall } 
be levied, assessed, collected, and paid upon: any 
article processed or manufactured wholly or partly 
from such commodity and imported into the United 
States or any possession thereof to which this title 
applies, from any foreign country or from any pos- 
session of the United States to which-this title 
does not apply, whether imported as merchendise or 
aS a container of merchandise, or otherwise, a com— 
pensating tax equal to the amount. of the processing 
tax in effect with respect to domestic processing 
of such commodity at the time of importation; Pro- 
vided, Tnat all taxes collected under this subsec- 
tion upon articles coming from the possessions of 
the United States to whica this title does not ap- 
ply shall not be covered into the general fund of 
the Treasury of the United States but shall be held 
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as a separate fund and paic into the Treasury of 
the said possessions, respectively, to be used 
and expended by the governments thereof for the 
benefit of agriculture. Such tax shall be paid 
prior to the release of the article from customs 
custody or control." 


Obviously, the monies collected under the compensating tax 
as provided for in Section 15 (e) are distinct from those which 
may be covered into the fund under Section 15 (f). The language 
of each provision is clear and no inconsistency can be found which 
would result from the simultaneous operation of these Sections. 

In view of the strong presumption against repeal by implication 

in tne case of contemporaneous, or nearly contemporaneous statutes, 
(Utah University v. Richards, 20 Utah 457, 59 Pac. 96 (1899)) and 
the absence of conflict between the two, it is concluded that S5ec- 
tion 15 (e) is unaffected by the passage of 15 (f), and that com- 
pensatory taxes collected under Section 15 (e) still go into the 
Special fund established under that provision. 


Telford Taylor, 


Acting Chief, Brief and Opinion Section, 
Office of the General Counsel. 
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Noo 98 
7 ‘SUGAR IMPORTED IN EXCESS OF 1934 Quoras 


Under<Section 8a(1)(%) of the Agricultural Ad- 
justment Act the Secretary may make avail- 
able for consumption, as part of the 1935 
quotas, sugar produced in excess of the 
1934 quotas in areag subject to the Act. 


Opinion Section Memorandum No. 12 
Dated July 31, 1934. 
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Cod a i be AS BS 
MEMORANDUM TO MR.» GILCHRIST 
Pursuant to your inquiry of June 2lst I reply as follows: 
UESTION 


May sugar brought into continental United States in excess of the 
respective 1934 quotas be made available as part of the 1935 quotas for 
the respective areas? 


REPLY 


Under Section 8a(1)(E) of the Agricultural Adjustment Act the Sec- 
retary may make available for consumption as part of the 1935 quotas sugar 
produced in excess of the 1934 quotas in areas subject to the Act. 


DISCUSSION 


The Agricultural Adjustment Act, as amended by the Sugar Act, sets 
out in Section 8a(1) the system under which the quotas for any given cal- 
endar year are to be fixed. In Section $a(2)(Z), however, it is provided 
that: 

"Notwithstanding the provisions of paragraphs (A) to (C), 
inclusive of subsection (1) of this section, the Secretary of 
Agriculture may, in order to effectuate the declared policy of 
this Act, from time to time, by orders or regulations, deduct 
from the quotas for production, importing, receiving, and/or 
marketing, and/or from the allotment thereof, established pur-— 
suant to said paragraphs, in any given year, an amount for each 
year, respectively, representing the surplus stocks of sugar 
produced in that area, or a portion of the total surplus stocks 
of sugar produced in that area,in whole or in part, which may 
have accumulated in the year next preceeding, over and above 
the quotas estabiished for such year. 


The clear import of this provisionvis that oxcess sugar produced 
in any areas subject to the 1934 quotas may be made available for consump- 
tion as part of the 1935 quotas. The Sugar Section may therefore issue 
a press release to the effect that any sugar brought into continental United 
States in excess of the respective 1934 quotas may be made available for 
consumption as part of the 1935 quotas for the respective areas. 


Telford Taylor, . 
Acting Chief, Brief and Opinion Séction, 
Office of the General Counsel. 
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N ° 99. 


FUNDS FOR EMERGENCY CATTLE PROGRAM 


Under the Agricultural Adjustment Act, payments 
made to reduce acreage of feed and small 
grain crops would not justify a processing 
tax on cattle. 


Funds made available under the Jones-Connally (cattle) 
Act may not be used for all of the purposes of 
the Agricultural Adjustment Act but only for 
those specified in Sections 12(a) and 12 (b) 


It is doubtful whether fhe funds appropriated by the 
'tinergency Appropriation Act, fiscal year T7550 
may be employed for all the purposes of the 
Arricultural Adjustment Act. It would seem that 
the only purposes under the Act for which the 
funds could be employed are those which would 
have the effect of giving direct relief to 
ogricultural areas "stricken" by drought, or 
by other similar disaster. The Fmergency Cattle 
Program would come within such category. No 
changes are necessary in the Executive Order 
allocating funds to the Secretary of Agriculture 
to make the funds available for payment under 
the cattle program. 


Opinion Section Memorandum No. 143 
Mated August 1, 1934 
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August 1, 19% 


MEMORANDUM: TO UR. A. G. BLACK 


Pursuant to your requet for en opinion with reference to several 
questions, I submit the following: | 


cs, 


QUESTIONS 


1. If it vere factually established that a contract 
for the reduction in acreage of feed and small 
grain crops would result in reduction in the pro- 
duction for market of cattle, could a payment 
made under such contract.justify a processing 
tax on cattle? 


2. Fay the funds made available under the Jones- 
Connally Act (the Cattle Fill). be used for all of 
the wurpoces of the Agricultural Adjustment ACT 

%, Mav the funds appropriated for allocation by the 


President in "Emergency Appropriation Act, fiscal 
year 1925" be allocated by the President for all 
purposes of the Agricultural Adjustment Act, in- 
cluding payments now being made in the Emergency 
Cattle Azreement! Are changes necessary in the 
Executive Order allocating funds to the Secretary 
of Agriculture so that the funds can be made evail- 
able for payments under the cattle program? 


OPINIONS 


1. Fayments made to reduce acreage of feed and small 
~ * prain crops would not justify a processing tax on 
cattle. 


The funds made svailable under the Cattle Bill 
marr not be used for all of the purposes of the 
Aericultural Adjustment Act, but only for those 
purposes specified in Section le (2) and 12 (db) 
of the Act. 
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It is doubtful whether the funds may be employed 
for all the purposos of the Agricultural Adjust- 
ment Acte It would seem that the only purposes 
under the Act for which the funds could be em- 
ployed are those which would have the effect of 
eiving direct relief to agricultural areas 
Netricken" by drought, or by other similer dis- 
aster. The Emergency Cattle Program would come 
within such category. No changes are necessary in 
the Frecutive Order alloenting funds to the Secre- 
tary of Agriculture so thnt the funds can be made 
ovailable for payment vnder the cattle program. 


tN 
e 


DISCUSSION 
T 


crops would not justify a processing tax on cattle. 


It is clonar under the Act that where a processing tax is 
levied upon a comnodity, benefit peyments must be. made to producers 
of thet commodity. Section 8 (1) of the Act provides: rr 


"Sec. 8. In order to efféctuate the declared 
policy, the Sccrciary of Agriculture shall have 
pover =~ 


"(1) To provide for the reduction in the acreage 
or reduction in the production for market, or both, 
of any basic agricultural commodity, through agrce- 
ments with producers or by other voluntary methods, 
and to provide for rental or benefit payments in 
connection therewith * ** "0 0 7) meee hat 


Mairthermore, Seevion 9 {n) provides: 


"when the Secretary of Agriculture determines thav. 
rental or benefit payments are to be made with respect 
to any basic agrialtural commodity * * * a processing 


tax shall be in effect with respect to such commodity 
oe st, oe eeren tt 
3 


The conclusion would seen inevitable that Section.9 (a), in 
specifying that payments should be mode "with respect to" any com- 
modity, would not include making a payment to producers of other 
commodities on the grounds that some ‘action taken by such pro- 
ducors in seme indirect manner tends to bring about a reduction 
in production of the first commodity. Also, although Section 8 
(1) does not specify to what producers the benefit payment should 
be made, - merely stating "through agreoments with producers" - 
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‘the phrase cbviously refers to producers cf the basic commodity 
concerning which the reduction progran is put into effect. There- 
Tore, benefit payments to preducers of other cormodities would 
not justify a tox on enttle without some benefit. payment. being 
mace also to cattle producers. 4 3 


This conclusion does not. preclude the possibility of a 
nrozram being put into operation wnich would have the effect of 
removing surpluses of feed and smell zrain crops, which program 
coulc be financed bs funcs raised from the cattle processing 
taxes, provided some benefit payments were made to cattle pro- 
ducers. The Act contains no requirement that all of the taxes 
collected wron the processing of a. certain commodity should be 
used for benefit payments to producers of that commodity. This 
Tas recognized ‘in the debates on tne Bills 


"MR. BANKHEAD. * * * there is nothing in the 
bill: requiring a segregation of the processing 
tax for application to any particuler commodity. 
In other words, it all goes into one fund, but 
the-distribution of it is left entirely. to the 
discretion of the Secretary of Agriculture." 
Conge Recs; Vol. 4a Pe LOD. 


(Ané sce Opinion No. 85). Furthermore, Section 12 (b) of the Act 
provides that "the proceeds derived from all taxes imposed under 


this title" may be used by the Secretary for the "removal of sur- 
plus asricultural products." 


It 


Lm @ 


The funds made available wnder the Cattle Bill may 


tural Adjustment Act, but only for those purposes 
Biro ee OC JUS UMCTL GSC UN ee 
specified 1n Section 12 (a) and 12 (>) ofthe Act. 


a 


11: which authorize the 
Section 2 authotizes 
ry may finence 


; Tiere are tywo sections of the Cattle Bi 
anpropriaticn of funds for certain purposes. 
the sppropriation of funds so shat the Secreta 


* * * ® oorplrs reductions end production adjustments 
with respect to the dairy-and peef-cattle industries, 
acd to carry ont any of the ~urposes described in 
subsections (A) nid (b) of “this section (12). iand:to 
_ gupnort and balance the mirkets for the dniry and beef 
Po cattic indistrics,’ * * OK I 
Section 5 of the Cattle Bill, hovevor, muthorizes funds to be aporo- 


priated for the purchaw of enttle for relief purposes. It is 
assumed thet the question refers merely to Section 2 quoted above. 
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It is seen that Section 2 authorizes expenditures for all the 
purposes described in subsections (a) and (bv) of Section 12 of the 
Asricultural Adjustment Act. These subsections (a) and (b) of 
Section 12 read as follows: 


"(a) There is hereby appropriated, out of any 
money in the Treasury not otherwise appropriated, 
the sum of $100,000,000 to be available to the Sec- 
retary of Agriculture for administrative expenses 
under this title and for rental and benefit payments. 
made with respect to reduction in acreage or reduction 
in production for market ‘under part 2 of this title. 
Suck sum shall remain evailable until expended. * * * 


"(b) In addition to the foregoing, the proceeds 
derived from all texcs imposedunde this title are 
hereby sp propriated to be availasle to the Secretary 
of Agriculture for expansion of markets and removal of 
surplus ngricultural products and the following purposes 
under part 2 of this title: Administrative expenses, 
rental and benefit vayments, and refunds on taxes. The 
Secretary of Agriculture and the Secretary of the 
™reasury shall jointly estimate from time to time the 
amounts, in addition to any money available under sub- 
section (a), currently required for such. purposes; and 
the Secretary ot the Treasury shall, ont of, any money 
in the Treasury not otherwise apprcpriated, advance to 
the Secretary of Acriculture the amounts. so estimated. 
The amount of any such advance shnll be deducted. from 
such tax proceeds as shall subsequently become availnrble 
under tkis subsection." 


Thus, the only purposes of the Agriculturel Adjustment Act for which 
the funds made available wder the Cattle Bill may be used are: 


1. Adninistrative ‘expenses. 

2e Rental end benefit payments. 

3. Hxpansion of markets. : 

4. Removal of surplus agricultural. products. 
Oo. Refunds on taxes. 


here are other purposes and powers in the Agriculturel Adjustment Act 
in addition to those listed nbove, however, such as those pertaining 
to cotton. option contracts, marketing agreements, and licenses. 

To finance these activities, money appropriated under the Cattle Bill 


A ol aa 


not avollnabic, 
; ns heat 


It is doubtful whether the funds appropriated by the 


"Zmergency Appropriation Act, fiscal year 1935," may 
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be employed for all the purposes of the Agricultural 
Adjustment Act. I+ would séém that the only purposes 


“are those which would have the effect of giving diréct 
relief to agricultural areas "stricken" by drought, or 
by other similar disaster. The Emergency Cattle Program 


‘would come within such catezory. Wo changes are neces- 


“sary in the Hxecutive Order allocating funds to the 
Secretory of Agriculture so that the funds can be made 


available for payment under -the cattle program. 


. The pertinent part of the "Emergency Appropriation Act, fiscal 
year 1935," reads as follows: 


"Emergency Relief. - 


"To meet the emergency and necessity for relief 
in stricken agricultural areas, to remain available 
until Jue 30, 1935, $525,000,000, to be allocated 
heretofore made for emerzency ‘purposes * * *." 
(Underscoring suvplied) 


The guestion thus arises nas to the meaning of the.phrase "to supple- 
ment the appropriationsheretofore made for emergency purposes." 

The Act itself contnins no indication as to what the appropriations 
Mheretofore" made are or mean. 


Tt seems clear, however, that this appropriation was primarily 
enncted for drought relief purposes. The very next paragraph in the 
let specifically refers to drought, stating; 

"Tf, during the present drought emergency, @ 

errrier subject to the Interstate Commerce Act shall, 
nt the request. of any agent of the United States, 
nuthorized so to do, estadlish special rates for the 

benefit of drought sufferers such a carrier shall 
not be deemed to have violated the interstate Com- 
merce Act with reference to undue preference or un- 
‘ust discrimination by renson of the fact that it 
anplies such special rntes only to those designated 
os drought sufferers by the authorized azents of the 

“Unitee States or of any State." (Underscoring 
eupolied) — 


Tre legislative history of the Bill also justifies this con- 
Clusion. As the Bill was originally reported in the douse, there 
wis nO special appropriation of any kind for drought relief or "for 
relief in stricken agricultural areas" (Report House Committee on 
Apvropriation, 73d Congress, 2d Session, No. 1879, June 2, 1934). 
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t affording relief to drought sufferers by this Bill was in the 
‘winds of Congressmen, for inquiry disclosed that it was contemplated 
that the President could draw on onoblivated be ‘lances of the Pemn- 
struction Finance Corporation, made possible by the: Bill, for ex- 
penditures for drought'-purposes (Conzressional Record, June 4, 1934, 
DD. LO75%4%10760) The- appropriation in question first appeared 
in - Senate emendment ‘tio: the Fouse Bill for $450, 000,000 with the 
broad whrase employed "for, relicf of porsons:in stricken agricultural 
areas", But in the accompanying Senate Report: of the Committee on 
Appropriations, this $450,000,000 was listed under the heading 
WNroveht Beles (Report, Senate Coumaitted ‘on: Appro priations, 73d 
Noneress, 2d Session, No. 1418,.p. 4, June - 8, 1934). On June 9, 


however, Bee it Roosevelt sont a special message to both houses 
of pre TES asking for $55,000,000 for drought relicf purposes, and 
stating %] - he had arrived at this figure "after a conference with - 


=naribe 1s eae ongress fran the affected regions." (Congressional 
Record, June 9, 1934, pp. 11305, 11315.) A new amendment was then 
made to the Bill, including the amount the President requested , and 
also specifying some of the purposes enumerated in his messaze 
(Son®erence Report No. 2057, House of Representatives, 74a Congress, 
24 Session, June 15, 1934). Ané@ all during the debate on this 
amendinent it was only the drought that was referredto (Cong. Rec., 
June 15, 1934, pp. 11980-11986) . 


It is thus obvious that from the beginning Congress had drought 
relief.in rind ag on? of the primary functions of this Emergency Ap- 
propriation Bill, that the specific appropriation for $525,000,000 
in auestion resulted from a Presidential Message pertaining only to 
the drought, and that it was the drought which was uppermost in the 
minds of the Congressmen when the appropriation was debated and 
passede 


"Appropriations heretofore made for cmergency purposes' might 

onecivably include all the appropriations made in connection with 
111 of the rurposes of every "omergency" piece of legislation passed 
by the Seventy-Third Ccngress It thus might include all of the pur- 
poses of the National Tyan ete Recovery Act or the Tennessee Valley 
Authority Act. But it would hardly seem reasonable to conclude, in - 
the light of the manner in which this appropriation was initiated, 
and xlso in the light of what was obviously in the minds of Congress 
‘hen the bill was passed, thet Congross intended this appropriation 
"for relicf in strickon agricultural areas" to possibly be diverted 
to nll the purposes of 211 the other "emergency" Acts dealing with 
economic relief of entirely differont kinds which it had "heretofore" 
pissed. In like manner, there would seem to be many activitics under 
the Agricultural 2) Act which would have tt a remote cffect 
upon the kind of rolief that vould be considered necessary "to mect the 
emergency" in drought-stricken areas. 


It would, therefore, scem that the peeked 1 2: in question 
could not be used for all the purposes of the A-ri cultural Adjustment 
Act, - for some of them might. conceivably afford. drought sufferers’ 
very little emergency relief - but that it could be employed only for 
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those- purposes of the Agricultural Adjustment Act, or of any other 
Nomerfency" legislation, which would be consistent with giving emer 
_wenevy aid in agricultural areas stricken in the manner in which Congress 
had in sind when it passed this avpropriation, There are, however, 
certain programs which could be’ undertaken under the Agricultural 
Adjustment Act which would fall within this category. A program 
initiated pursuant to Section g of the Cattle Bill, which authorizes 
to be appropriated the sum of $50,000,000 for the purpose of dairy 
and beef products for distribution for relief purposes, would un- 
dowubtedly be proper, as would also one undertaken pursuant to Sec- 
tion 12 (b) of the Agricultural Adjustment Act for the removal of 
surplus agricultural commodities. 


It should be noted that in: the paragraph directly preceding 
that containing this appropriation, - the first paragraph under this 
Title 2, entitled "Emergency Appropriations" ~ appropriations are 
made for carrying out the purposes of four Acts, the Federal Emer- 
zency Relief Act of 193%, the Tennessee Valley Authority Act, the 
National Industrial Recovery Act, and on Unemployment Act. Also, in 
the latter part of the same paragraph, wnobligated bel ances of the 
Reconstruction Finance Corporation -re again made available for 
the purposes of the Federal Emergency Relief Act of 1933 ond Title Il 
of the National Industrial Recovery Act (Public Yorks). It may, there- 
fore, be argued thet in stating that the funds appropriated for re- 
lief in stricken agricultural arcas are to supplement the appropria~ 
tions "heretofore" made for emergency purposes, it was intended to 
limit the supplementing to these four Acts referred to in the previous 
parngroark, insofar as their purposes lend themselves to drought relief. 
Or it max be argued thet because the -forementioned unobligated balances 
of the Reconstruction Finance Corporation were originally intended to 
be used for drought relief, and that because even now they aré spe~ 
cificnlly made available for general relief wder the Emergency Relief 
Act, it is these wnobligated brlances which were intended to be supple- 
mented as."the appropriations heretofore made for emergency purposes". 


But it rould seen that the phrase could not reasonably be so 
limited. First, there se:ms to be no closer relationship between 
these agricultural "emergency relief" funds and, with the exception 
of the Emergency Relief Act - all of the Acts above mentioned, then 
there is between these funds and other ‘emergency" legislation, especial- 
ly such other "emergency" legislation as specifically pertains to 
agriculture, such as the Agricultural Adjustment Act. Second, the 
phrase employed, - "the appropriationshcretofore made for emergency 
purvoses" - is an extremely broad one. It “ovld have been easy for 
Conzress to have employed a more limited phrase clearly restricting 

he appropriation to the Acts just previously mentioned, or merely to 
the unobligated Fem nstruction Finance Corporation balances, if such 
was t-eir intent. Finally, an appropriation had already, in the 
previous paragraph, been made for all of the Acts in question, and 
it wovla seem more likely thot Congress intended to also supplement 
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emergency legislation other than that for which it had already just 
made suonlementary appropriations. 


It would thus scem clear that the funds appropriated in the 
'tmergency Appropriation Act, fiscal year 1935" "to supplement the 
appropriation heretofore made for emergency: ‘purposes" can be employed 
for all the purposes of the many "emergency" Acts which had thereto- 
fore been passed, - including the Agricultural Adjustment Act - 
provided.such purvoseés are consistent with emergency drought relief. 


It shoulda also be noted, however, that the purposes of the 
BZacrgency Cattle Agrecment’ are consistent with the direct and primary 
purposes of the "Emergency Appropriation Act", - "for relief in 
stricken agricultural areas" - so that the Emergency Cattle Program 
need not be fitted into any Agricultural Adjustment Program at all 
in order to receive financial aid under the Emergency Appropriation 
Act. Relieving farmers of the burden of drought-stricken cattle, 
and thereby placing money in their hands for subsistence purposes, 
is undoubtedly affording "relief" in stricken areas within the con- 
templations of the Act. Furthermore, the Act itself provides that 
the funds may be used: 


" * * * for (1) making loans to famers for, and/or 
(2) the purchase, sale, gift, or other disposition 
of, seed, feed, freight, summer fallowing and similar 
DULPOSe se ih MN 


Thile no «pecific mention is made of the purchase of livestock, never- 
theless, it would seem that it is clearly included within the phrase 
"ond sitiler purposes". Strong indication that the purchase of live- 
stock was so intended to be included is contained in the very Presi- 
dentinal Message which in large measure motivated this eppropriation. 
This message requested this $525,000,000 appropriation, and proceeded 
to break down this lump sum by enumerating the programs for which the - 
funds would be employed. And one enumeration specifically pointed 

out that of the funds to be appropriated, a large amount would be 
necessary "for livestock purchase". (Cong. Rec., June 9, 1934, pe 
11305.) "eed", "feca", and "freight", - set out in the Bill - Also 
were enumerated in the break-down. These specifically do appear in 
the Bill, but the fact that the appropriation was passed for exactly 
the amount the President requested strongly indicates that the other 
items enumerated in the Message break-down vere meant to be included 
within the broad phrase "and similar wurposes", for all the purposes 
aoperring in. the Message for which the funds were to be spent "simi- 
larly" pertained to the one broad purpose of drought relicf. 


sta ee the Executive Order, dated June 23, 1934, allo- 
cating funds to various agencies pursuant to the provisions of Bi 
Act, specifically indicstes that it was intended that the purchas 
of livestock is to.be included ater the authorizations of the heel 
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Por the Order in terms allocntes funds to the Secretary of Agriculture 
"for the purchase, sale, gift or other disposition of sced, feed, 

and livcsteck and for transportation thereof.'! Finally, at the hear- 
ings unon this Bill, it was repeatedly recognized that of the $525 , 000, 000 
proposed to be appropriated, purchases of cattle were contemplated as 
part of the drought relief program. The item in the Presidential 
brealdorm referring to the purchase of livestock was considered 

anc. reco;nized as an integral part of the drought relief program. 

(See Hearings before the Subcommittee of the Committee on Appro- 
priations, U. S. Senate, 73d Congress, 2d Session, on E.R. 9830, 

pp. 174, 175, 178, 192, 201, 202.) 


"Mr. DAVIS. * * * This $75,000,000 which consti- 
tutes an item on the estimate there is recommended 
as a supolement to the $75,000,000 available under 
the Jones-Connally Act. 


"Senator McKELLAR. That is for the purchase of 
livestock. 


Mr. DAVIS. Yes." (Hearings, supra, p. cOl. 
Uncerscoring supplied.) 


(But see Decision of the Comptroller General, A-66438, July 31, 1934, 
withholding epprovel of a draft of Public Voucher and Emergency Live- 
stock Agreement proposed to be used in connection with the purchase 
of livestock under this Act.) 


Concerning the Executive Order issued by the President on 
June 23, 1934, allocating funds appropriated by the Act in question, 
no changes of any wind are necessary to make the funds properly 
available under the cattle program. In providing both for the pur- 
chase of livestock and the trensportation thereof, the President's 
Order clesrly covers the Emergency Cattle Program. If for some 
reason, hovever, it is concluded that the expenditures should be 
made oursvant to an Agricultura Adjustment Act ptogram or to one of the 
purposescontained in the Cattle Bill, which amends the Agricultural 
Adjustment Act, or in any of the nmendments thereto, consistent 
with meeting the anergency and necessity for relief in stricken 
agricultural areas. It would not seem wise to restrict funds to 
some specific program under the Act or its amendments, because a 
shift from ore program to another might at any time be found 
to be desirable or necessary. 


Telford Taylor, 
Acting Chief, Brief and Opinion Section, 
Office of the General Counsel. 


Noe 60 


a “NpreRuanron OF NPARLTY" UNDER THE 


“AGRICULTURAL ADJUSTMENT ACT 


| Where ne data available for any crop are insuf- 
ficient to permit a direct determination 
of "parity" for the statutory base period, 
the Secretary is not authorized to adopt 
a more convenient base period; but he may 
employ statistical methods for the appro- 
_ ximation of "parity" for the statutory 
base period, if a sufficiently reliable 
approximation can be made thereby. 


Opinion Section Memorandum No. 145, 
‘Dated August 1, 1934. 
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i Pee August 1, 1934. 


MEMORANDUM TO MR. PRESSMAN 


~~. In reply to your memorandum dated May 5, 1934, I render my opinion 
upon the following: =e 


‘ 
| 


QUESTIONS 


~A. Where the data available for any crop’are in- 
sufficient to permit the direct determination 
of parity for the statutory base period, would 
the Secretary of Agriculture be authorized to 
adopt a more convenient base period? 


Be Would the Secretary be authorized in such a 
case to employ statistical methods for the 
approximation of parity for the statutory base 
period? 


OPINION 


I am of the opinion that where the data available 
for any crop are insufficient to permit the direct de- 
termination of parity for the statutory base period, 
the Secretary would not be authorized to adopt a more 
convenient base period, but that he would be authorized 
to employ statistical methods for the approximation of 
parity for the statutory base period, if a sufficiently 
reliable approximation can in fact be made. 


DISCUSSION 


The Act fixes the period to be used as a base period for the de- 
termination of parity. It expressly states that the base period for all 
agricultural commodities (except tobacco) shall be the prewar period, 
August 1909-July 1914. The Secretary has no discretion to disregard this 
explicit designation. 


The dct does not prescribe, however, the method by wich parity 
is to be ascertained. The establishment and maintenance of parity is a 
goal which can be at best only approximately achieved. It is plain that 
Congress did not intend to sacrifice ithe substance of the program of 
emergency relief to an wnexpressed requirmentsof strict accuracy in its 
application. Where actual parity cannot be directly ascertained, the 
purposes of the Act can be effectuated only by a statistical aoproximation. 
Such an approximation, if sufficiently reliable not to entail undue dis-— 
crimination, would be authorized under the Act. 


~S184 - ‘ ay ar $* gust 


Whether such an approximation would be sufficiently rel: ) 
not be determined she A ina eb a cas° and on the particul f 


and in the methods of 2 eee necessary, eons of digeeeen 
production factors, of marketing factors, of financing factors, Ke 
classification systems, to insure their correct interpretation. I 

remain uncertain in advance whether the method devised by the stati 
of the Department as the best in the particular case would prove to 
sufficiently relinble for legal purposes. 3 


I have consulted on this matter with Mr. Louis Bean of th 
of Agricultural Economics. He tells me that he could not undert 
a peumiate problem, Tt Puget sar: hae a legal opinion mad eae ul 
prior solution of the statistical problem. — 


Belford Taylor, 
Acting Chief, Brief and Opinion Sectio 
Office of the General Counsel. 
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